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LIABILITY OF MUNICIPALITY FOR FAILURE 
OF ITS OFFICERS TO ENFORCE ORDI- 
NANCES. 

We have learned that, growing immediately 
out of the Iroquois theater disaster, a large 
number of suits have been filed against the 
city of Chicago for the alleged failure of its 
officials to enforce the fire ordinances of the 
city. While it does not become us, at this 
stage of the proceedings, to express a per- 
sonal opinion as to what the law ought to be, 
it certainly will not offend the proprieties of 
the case to give an intimation of the tendency 
of other courts on this question. 

Chief Justice Gray, in the important case 
of Hill v. City of Boston, 122 Mass. 344, 23 
Am. Rep. 332, held it to be a proposition well 
settled ‘‘that no private action, unless author- 
ized by express statute, can be maintained 
against a city for the neglect of a public duty 
imposed upon it by law for the benefit of the 
public, and from the performance of which 
the corporation receives no profit or adv-.nt- 
age.’’ The case from which this quotation is 
taken should be carefully studied by attorneys 
about to engage in litigation involving ques- 
tions of the character we have before us at the 
present time. Indeed, in a concise and con- 
densed opinion, Chief Justice Gray traces the 
history and progress of the law on the ques- 
tion from the earliest period of the common 
law to the present time. From a careful read- 
ing of Justice Gray’s opinion, it would seem 
that the only remedy in such cases is by in- 
dictment of the city officials guilty of neglect 
of duty. Thus, in the case of State v. Cor- 
poration of Shelbyville, 36 Tenn. (4 Sneed) 
176, it was held that the mayor and aldermen. 
of a town, whose charter empowered them to 
abate nuisances, were properly indicted for 
permitting a slaughter-house to be kept upon 
the private property of a citizen within the 
town, to the detriment of the public health 
and comfort. To same effect: Cochrane v. 
Frostburg, 81 Md. 54. While we believe that 
these authorities go a little too far, neverthe- 
less the rule appears to be well settled and 
sustained by reason and authotty that where 
a positive duty is imposed by ordinance on 





any city official, he is liable to indictment for 


non-feasance or misfeasance in office for fail- 
ing, negligently or willfully, to enforce such 
ordinance. 

Coming now to the exact question before 
us, 7. e., the liability of municipal corpora- 
tions for negligence in the enforcement of 
municipal ordinances, we find the law to be 
settled, though not without some dissent, 
against the imposition of such liability. The 
reason of the rule that a municipal corpora- 
tion cannot be held liable for the non-action 
of its oflicers in this regard is stated to rest 
on the principle of ultra vires—the city not 
being heid liable where the non-action of its 
officers is contrary to the will of the corpora- 
tion, as expressed in its ordinances. Peck v. 
City of Austin, 22 Tex. 261, 73 Am. Dee. 
261. Chief Justice Marshall in the case of 
Fowle v. Alexandria, 3 Pet. (U. S.) 398, 
gives expression to his opinion on this ques- 
tion as follows: ‘‘That a legislative corpora- 
tion, established as a part of the government 
of the country, is liable for losses sustained 
by a nonfeasance—by an omission of the cor- 
porate body to observe a law of its own in 
which no penalty is provided—is a principle 
for which we can find no precedent.’’ 

The cases on this subject now cover quite 
completely, as far as the principle of the 
thing is concerned, every phase of municipal 
life. Thus it is held that a city is not liable 
because of failure to enforce an ordinance re- 
quiring excavations to be fenced. Moran vy. 
Pullman Palace Car Company, 144 Mo. 641, 
56 Am. St. Rep. 543. So, also, where the 
city authorities temporarily suspended an or- 
dinance forbidding cattle running at large in 
the streets, and by reason of this suspension, 
plaintiff was injured by being gored by a bull, 
it was held that the ci:y was not liable. 
Rivers v. Augusta, 65 Ga. 376, 358 Am. Rep. 
787. Neither is a city liable for injuries 
caused by a discharge of fireworks, in a case 
where the city officials granted a suspension 
for the day of the accident, of an ordinance 
forbidding the discharge of fireworks. Hill 
v. Charlotte, 72 N. Car. 55, 21 Am. Rep. 
451; kifield v. City of Phoenix (Ariz.), 36 
Pac. Rep. 916; Wheeler v. City of Plymouth 
(Ind.), 18 N. E. Rep. 532; Lincoln v. City 
of Boston (Mass.), 20 N. E. Rep. 329. So, 
also, a city is not liable for damages 
‘sustained by a property owner because 
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its officials failed to prevent the erection of a 
wooden building on an adjoining lot, in viola- 
tion of an ordinance forbidding the erection 
of wooden buildings within certain limits. 
Hines v. City of Charlotte, 72 Mich. 278; 
korsyth v. Atlanta, 45 Ga. 752; Harmon v. 
City of St. Louis, 137 Mo. 494. In the last 
ease cited, the court said: ‘The idea that 
because the City of St. Louis has exercised 
the right of passing an ordinance prohibiting 
structures of a certain character to be built 
within certain districts therein defined, that 
therefore it must enforce the observance of 
said ordinance at the hazard of being subject 
to all damages which may ensue from its vio- 
lation, is certainly as novel as it is startling. 
While it is the duty of the city, as of all gov- 
ernments, to protect and preserve the rights 
of her citizens as far as possible, and to pro- 
vide and pass all needful laws to that end, the 
government does not guarantee to its citizens 
freedom from injury by the non-observance 
or by the positive infraction of those laws or 
ordinances.’’ 

The decisions on this question, however, 
are not all uniform. Thus in the case of 
Cohen v. Mayor, 113 N. Y. 532, 21 N. E. 
Rep. 700, it was held that a city was liable 
for granting express permission to a grocery 
keeper to keep his wagon in front of his store 
in violation of an ordinance, whereby injury 
resulted to a third person. So also was a 
city held liable where the mayor, contrary to 
the ordinanges, expressly permitted the shoot- 
ing off of fireworks at the junction of two 
narrow streets. Spier v. City of Brooklyn 
(N. Y. App.), 34 N. E. Rep. 727. See, also, 
to same effect: Cochrane v. Frostburg, 81 
Md. 54,48 Am. St. Rep. 479; Baltimore v. 
Marriott, 9 Md. 174; Taylor v. Cumberland, 
64 Md. 68,54 Am. Rep. 759. In the last 
ease cited which was a case in which a city 
failed to enforce an ordinance prohibiting 
‘‘coasting’’? on the public streets the court 
said: ‘‘It is well settled that the corporation 
was under an obligation to exercise for the 
public good the power conferred upon it by 
its charter to prevent nuisance, and to pro- 
tect persons and property, and that this duty 
is not discharged by merely passing ordin- 
It is not relieved from responsibility 
unless there has heen a vigorous effort to en- 
force them.”’ 


ances. 





NOTES OF IMPORTANT DECISIONS, 


NOTICE—WHAT IS PROPER SERVICE OR NOTICE 
Upvon A PUBLIC OFFICER OF THE GRANTING OF 
A WRIT CONTROLLING HIS ACTION IN A GIVEN 
MATTER.—Public officers are frequently notified 
of the granting of writs which govern their ac- 
tion, but there are but few cases which have 
passed upon the sufficiency of the notice given to 
such officers. In the recent case of Frolichstein 
v. Jordan, 36 So. Rep. 247, the Supreme Court of 
Alabama had the question presented as follows: 
A judgment had been obtained in a justice of the 
peace court, and a writ of certivrari had been 
granted by the judge of the circuit court. The 
justice was verbally notified by the attorney who 
obtained the writ of certiorari, that the judge had 
granted the writ, but the justice disregarded this 
verbal notice, and issued execution upon the judg- 
ment he had rendered. A suit was then brought 
against the justice upon his bond for damages. 
The question was, therefore, presented, whether 
or not a verbal notice given to the justice by the 
attorney who obtained the certiorari, was a legal 
notice of the granting of the certiorari, such as 
the justice was bound to respect as if he had re- 
ceived official notification of that fact. 

The court lield that the verbal notice given by 
the attorney to the justice was not sufficient notice 
to prevent him from issuing the execution. The 
reason of the court was, that the notice must be 
such as would protect the officer if he had acted 
upon it. In the opinion of the court, the follow- 
ing language appears: ‘The case of Payne Vv. 
Governor. 18 Ala. 320, was a case against a con- 
stable and the sureties of his bond, to recover for 
selling personal property levied on under execu- 
tion in his hands after the judgment had been 
superseded by certiorari. The defense was, that 
the constable had no suflicient notice of the certi- 
orari, It appeared that the justice on whom the 
certiorari and supersedeas were served, issued no 
written notice to the constable requiring him to 
suspend proceedings under the execution and 
levy he had made thereon, but merely informed 
him verbally that the supersedeas had been served 
onhim. The court charged the jury. that if the 
constable was informed by the justice that the 
supersedeas had issued, he ought to have ex- 
amined it, and if he proceeded to sell without 
doing so, he was liable on his bond for breach of 
official duty.- This court held this to be error, 
saying: ‘We apprehend that it would not be de- 
nied that the sheriff (constable) must be served 
with a written order, requiring him to suspend all 
action upon an execution in his hands, before he 
could be made liable for executing it. * * * 
We do not perceive how he could be protected by 
a conversation with the clerk, or even with the 
judge, in which he was told that the writ was 
suspended, if, infact,it was not. * * * Such 
intercourse as this, between the justice and his 
constable, cannot be considered as of an ofticial 
character, and the constable is not bound to re- 





ye 











VOL. 58 


CENTRAL LAW JOURNAL. 163 








gard it. It is his duty to opey the mandate of the 
writ, and if this has been superseded, then he 
should be commanded not to execute, and this 
command should be of such a character as to 
afford him protection.” We do not decide that 
the writ in this case was required to be served by 
an officer. It may be that such a paper might be 
served by any person in a manner and by means, 
such as that the justice is made aware of the issu- 
ance of the writ of certiorari and its requirements. 
If the original had been in fact delivered to the 
justice, it may be such service would be sufficient. 
Chambers v. Dwyer, 41 N. J. L. 93. The verbal 
notice given by the attorney of plaintiff to the 
justive, was not a sufticient notice to prevent him 
from issuing the execution.” 











APPOINTMENT OR ELECTION OF OF- 
FICERS AND CONFIRMATION OF 
NOMINATIONS BY COUNCIL OR 
GOVERNING LEGISLATIVE BODY. 


— 


. Office to be Secured in the Manner Prescribed by 

Law. 

. Who to Exercise Power of Appointment. 

. Time of Appointment or Election. 

Same—Vacancy—Outgoing Officers. 

Manner of Appointment. 

. When Appointment Complete. 

. Approval or Confirmation of Appointments. 
8. Vote of Mayor to Confirm his own Appointee. 

1. Office to be Secured in the Manner Pre- 
scribed by Law.—The general proposition is 
well established that, in order to authorize 
‘one te perform the functions pertaining to a 
public oftice and receive the emvluments be- 
longing thereto, he must possess the requisite 
qualifications, be duly elected or appointed as 
such officer and qualify as provided by law. 
Notwithstanding the fundamental rule, 
springing in a measure from public necessity 
but chiefly from public convenience, that as 
relates to the public and third persons acts of 
de facto officers are usally held valid,? where 
the law expressly requires the officer to be 
elected by the people or appointed by some 
specified individuals or body, or appointed 
by one and approved or confirmed by an- 
other, one cannot acquire the right to exer- 
cise the duties and obtain the salary of a pub- 
lic ofticer in any other way. If he assumes 


ne oo BD 


ASS 


1 Haynes y. Washington Co., 19 Ll. 66; Home Ins, 
Co. y. Tierney, 47 Ill. App. 600; Philadelphia v. Given: 
60 Pa. St. 136; Howell v. Com., 97 Pa. St. 332. 

2 Trinity College v. Hartford, 32 Conn. 452; Haw- 
kins v. Jonesboro, 63 Ga. 527; Roche vy. Jones, 87 Va. 
484, 12S. E. Rep. 965; State v. Gray, 23 Neb. 365, 36 
N. W. Rep. 577; People vy. Highland Park, 88 Mich. 


«$538, 50 N. W. Rep. 660; Dean y. Gleason, 16 Wis. L. 





to act as such the law will not view him in 
any relation as a de facto officer, but will re- 
gard him as a mere usurper or intruder.? 
The law recognizes two legal modes of con- 
ferring office. Whenever the office is to be 
conferred by the people or by any consider- 
able body of the people it is spoken of as an 
election. Whenever it is to be by an indi- 
vidual, as by the president, governor, mayor 
or other persons specified, or by a select 
number of individuals, as by a judicial court, 
a general assembly, a municipal council, or a 
public board or commission, although re- 
quired to be approved or confirmed by an- 
other person or body, it is spoken of as an 
appointment.* Only the latter method of 
acquiring title to office will be considered in 
in this article. 

2. Who to Exercise Power of Appointment. 
—As a rule, the power to appoint purely mu- 
nicipal officers is vested in some official, 
board, or the governing legislative body of 
the municipality. Occasionally the power to 
appoint local officers is vested in the gov- 
ernor.° However, his authority in this re- 
spect is generally limited to filling by ap- 
pointment state offices, as police and other 
commissioners, whose functions may or may 
not be confined to the corporate limits of the 
municipal corporation. The right to appoint 
to office must clearly appear. It is the ex- 
ercise of a delegated authority which is held 


3 Keeler v. Newbern, 61 N. Car. 505; Wheeler v. 
Commonwealth, 98 Ky. 59, 22S. W. Rep. 259. 

4State v. McCollister, 11 Ohio St. 46, 52. The 
words ‘‘choose,”’ “select,” “appoint” and “elect” are 
often used as synonymous terms, or interchangeably. 
Where the law directs officers to be “‘elected” an ap- 
pointment is void, for an appointment to an office is 
not an election to an offive. Speed vy. Crawford, 3 
Mete. (Ky.) 207.. But where the mode prescribed is, 
in lega! effect, an appointment, the use of the word 
“elected” in the law is immaterial. Sturgis v. Spof- 
ford, 45 N. Y. 446,449. The word “appointed” as 
used in the constitution of Colorado, which forbids a 
state senator from being appointed to another office, 
was held not to prohibit election to another office, 
since the word appointed as employed was not equiv- 
alent to the word elected. Carpenter vy. People, 8 
Colo. 116, 129. 

5 Michel v. Campbell, 25 La. Ann. 840; Targart v. 
Commonwealth, 102 Pa. St. 354; Commonwealth vy. 
Ollers, 140 Pa. St. 457, 21 Atl. Rep. 1085; State v. 
Churchman (Del.), 51 Atl. Rep. 49. Where, by mu- 
nicipal charter a vacancy in a particular office is to 
be filled by election the governor cannot appoint by 
virtue of a general law authorizing him to fill vacan- 
cies in municipal offices. Monroe v. Hoffman, 29 La. 
Ann. 651, 29 Am. Rep. 345. 
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to be one of the prerogatives of sovereignty. 
It cannot be presumed to exist from the fact 
that the one who seeks to exercise the power 
is the mayor or chief executive officer of the 
city. If the charter or some legislative act 
applicable does not confer the power any at- 
tempt to exercise it will be a mere nullity.® 
In the absence of express authority, the right 
to select necessary officers and agents by 
every corporation, publie or private, is said 
to be a common law incident.’ The doctrine 
recognized by the law is, that where power is 
given to do a corporate act incidentally power 
exists to appoint an officer or agent to per- 
form it. Therefore, unless expressly re- 
stricted by state regulations the local corpo- 
ration has full control over all its offices and 
officers.? At common law, the power to ap- 
point was exercised by the corporation at 
large, unless authorized by charter to be by 
the governing or select body. In this coun- 
try, municipal charters usually provide for 
all necessary officers and the manner of their 
selection, and ordinarily the number cannot 
be extended in the absence of express author- 
ization.?° 

The power to appoint the chief municipal 
officers is frequently conferred upon the 
mayor,!! or council or governing legislative 
body, or council and mayor,!? and some- 


6 Baltimore v. State, 15 Md. 376,74 Am. Dee. 572; 
State v. Swift, 3 Nev. 128; Collins v. State, 8 Ind. 344. 

7 Lafayette v. State, 69 Ind. 218; People v. Stevens, 
51 How. Pr. (N. Y.) 1038. 

8 People v. Bedell,2 Hill (N. Y.), 196; People v. 
Canty, 55 Ill. 33; Field v. Girard College, 54 Pa. St. 
233; White v. Tallman, 2 Dut-h. (N. J.) 67. 

9 Waldraven v. Memphis, 4 Coldw. (Tenn.) 4381; 
People v. Hill, 7 Cal. 97; Madison vy. Korbly, 32 Ind. 
74; People v. Conover, 17 N. Y. 64; People v. New 
York, 5 Barb. (N. Y.) 48; Achley’s Case,4 Abb. Pr. 
(N. Y¥.) 35; Coulfield v. State, 1 S. Car. 461; Samis v. 
King, 40 Conn, 298. 

10 Hoffinan v. Jersey City, 34 N. J. L. 172; Hoboken 
v. Harrison, 30 N. J. L. 73. 

11 Sales v. Barber Asphalt Paving Co., 166 Mo. 671, 
66 S. W. Rep. 979; Speed v. Detroit, 97 Mich. 198, 56 
N. W. Rep. 570; Attorney-General y. Corlis, 98 Mich. 
372, 57 N. W. Rep. 410; State v. Kizer, 14 Wash. 185, 
44 Pac. Rep. 156; Zn re Building Inspectors, 17 R. I, 
819, 21 Atl. Rep. 913. Appointment by de facto mayor 
held valid. State v. Badger, 90 Mo. App. 183. Ap- 
pointment by one illegally elected mayor protem is 
void. People v. Blair, 82 Il]. App. 570, 54 N. E. Rep. 
1024. 

12 Price v. Brock, 79 N. Car.600; Douglass v. Essex 
Co., 38 N. J. L. 214; Vaughn vy. Johnson, 77 Va. 300; 
Russell v. Chicago, 22 Ill. 288; Wilder v. Chicago, 26 
Ill, 188; Rouley v. People, 53 Ill. App. 298; Common- 
wealth vy. Crogan, 155 Pa. St. 448, 26 Atl. Rep. 697. 





times it is conferred upon municipal boards, 
etc.!3 Where the constitution or charter 
does not forbid unofficial individuals may be 
given the power to make appointments to 


office.!* Thus, it has been held that the , 


law may provide for the appointment of a 
board of fire commissioners by a board of 
underwriters, composed of agents of the 
various companies doing business in the 
state.'° So provision may be made for 
the appointment of certain oflicers, as 
inspector and sealer of weights and meas- 
ures, of lumber, etc., from among persons 
designated by voluntary organizations or 
other corporations or bodies of the city, as 
the chambers of commerce.'® Where the law 
provides that the council alone shall make 
the appointment, no ordinance or municipal 
regulation can confer such power upon the 
mayor alone, or upon the mayor and coun- 
cil.!7 So where the charter confers power 
of appointment upon the council and mayor 
the ordinance creating the office cannot con- 
fer such power upon the council alone.!* So 
where the power of appointment is vested in 
the mayor, two aldermen and two justices, 


Where the officer is to be elected by the people the 
council cannot appoint, by virtue of the general 
power to appoint municipal officers. State v. Gor- 
man, 13 R. I. 318. Council power to elect all munici- 
pal officers, not otherwise elected, does not give 
power, in creating an office, to provide that it shall 
be filled otherwise than by election b: tbe council. 
Held, also, that such provision did not apply to mere 
clerks, employees or laboror-. Lowry v. Lexington 
(Ky.), 68 8S. W. Rep. 1109. Council cannot fill vacancies 
in board of education of city, without express power. 
Elliott v. Burke (Ky.), 68S. W. Rep. 445. Where the 
council has power to appoint and this body is a year- 
ly body, an ordinance may provide for the appoint- 
ment of an officer for a term of two years. Anderson 
v. Camden, 58 N. J. L. 515, 33 Atl. Rep. 846. 

13 Power to appoint ofticers and employees of board 
of public works under particular provisions. State 
v. May, 106 Mo. 488, 17S. W. Rep. 660. Power to ap- 
point street commissioner. Eaton v. Burke, 66 N. 
H. 306,22 Atl. Rep. 452. Where a town lies in two 
counties, the county judge of either may appoint 
trustees. Yaney y. Fairview, 23 Ky. Law Rep. 2087, 
66 S. W. Rep. 636. 

14 Sturgis v. Spofford, #5 N. Y. 446, 52 Barb. (N. Y.) 
436. 

ls In re Bulger, 45 Cal. 553. 

16 State vy. Cincinnati, 11 Ohio St. 544. 

7 State v. Johnson, 1238 Mo. 43, 5L; State v. 
Newark, 47 N. J. L. 117; Kirkham v. Russell, 76 Va. 
956; Achley’s Case, 4 Abb. Pr. (N. Y.) 35; Common- 
wealth v. Pittsburg, 14 Pa. St. 177, 182; Oren v. Bol- 
ger (Mich.), 87 N. W. Rep. 366, 8 Detroit Leg. N. 675. 

18 Commonwealth v. Crogan, 155 Pa. St. 448, 26 Atl 
Rep. 697. 
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the mayor alone cannot exercise the power.!* 
In the absence of legal provisions to the con- 
trary, the rule of the common law generally 
adopted in this country is that where the 
power to do an act of a public nature is con- 
ferred upon two or more persons, a majority, 
at least, must concur and unite in the per- 
formance of it.?° 

3. Time of Appointment or Election. — 
The Supreme Court of Minnesota has held 
that a charter provision expressly designat- 
ing a day upon which the election by the 
council should take place, was an absolute 
prohibition to hold an election upon a day 
prior to that specified.?1_ The general rule 
is that where the law prescribes a day for the 
election, and such day passes without hold- 
ing it, it may be legally held at a subsequent 
time. This rule has been applied to elections 
by the people, town meetings and elections by 
councils, ete.??_ Thus, where the law requires 
the council to appoint officers at the first 
meeting, appointment made at the second 
meeting was held valid.?* ‘Having ne- 
glected its duty at the proper time, from 
whatever cause, the obligation still rested 
upon it to elect at the earliest opportun- 
ity.’’?4 So, where the charter required that 
the officers should be elected within a certain 
month and the two branches of the govern- 
ing legislative body failed to agree, it was 
held that the election might occur at a subse- 
quent time, in the absence of express legal 
prohibition.?° But an election ata special 
meeting, where all of the members of the 
body have not had legal notice, is void.?® 
Where the law provided that the selection 
should be made within fifty days from the 
beginning of the session it was held not to 


19 Commonwealth v. Douglass, 1 Bin. (Pa.) 77, 

2 Perry y. Tynen, 22 Barb. (N. Y.) 187, 140; Young 
v. Buckingham, 5 Ohio, 485, 489; Gridley v. Barker, 1 
Bos. & Pul. 229; Rex v. Beeston, 3 T. R. 592; Rex v. 
Whitaker, 9 B. & C, 648. ° 

21 State v. Murray, 41 Minn. 123, 42 N. W. Rep. 858. 

22 Tharin v. Seabrook, 6 Rich. (S. Car.) 113; Lynch 
v. Lafland, 4 Coldw. (Tenn.) 96; People vy. Fairbury, 
51 Ill. 149; Coles County vy. Allison, 23 Ill. 487; Stone 
v. Small, 54 Vt. 498; State v. Harris, 52 Vt. 216; 
Hughes v. Parker, 20 N. H. 58, 71, 72; State v. Wil- 
son, 80 Tenn. (12 Lea) 246. 

23 Greer vy. Asheville, 114 N. Car. 678, 19S. E. Rep. 
635. 

24 State v. Smith, 22 Minn. 218, 223. 

2% Russell vy. Wellington, 157 Mass. 100, 31 N. E. 
Rep. 631, 

*% People v. Batchelor, 22 N. Y. 128. 





apply to an office created at such session.?7 
4, Same—Vacancy—Out-Going Officers.— 
Laws usually provide definite official terms, 
and expressly require or permit the selection 
of suvcessors, by election or appointment, 
prior to the day of the expiration of such 
terms, in order to avoid interruption of public 
business. The designation of one to fill the 
office when the term thereof expires by opera- 
tion of law, before such time arrives is not 
within the well established doctrine of the 
English common law, amply supported in this 
country, that an appointment or election to 
an office which is not at the time vacant is 
void.28 Where one is holding an office for a 
definite term, although subject to removal at 
the pleasure of the council, a new appoint- 
ment to the same office cannot be made with- 
out removing the incumbent.?® A pro- 
spective appointment to fill a vacancy when it. 
arises was held legal where the law did 
not expressly forbid.*° So an _ appoint-- 
ment was held good which was made to- 
take effect at a future day when the law creat-- 
ing the office should be in foree.*! So where: 
a resignation of an officer is tendered and ac-- 
cepted, which is to take effect at a specified 
future date, an appointment to the office may 
be made before such time.*?, Where an of- 


27 County Com’rs v. Hellen, 72 Md. 603. “At” expir- 
ation of official term, held to mean at or near thereto. 
People v. Blanding, 63 Cal. 333. ‘‘At least six 
months” before specified time. Appointment made 
within six months before said time held good. Jn re 
Census Superintendent, 15 R. I. 614. 

28 In order to be valid the selection to an office not 
then vacant must be expressly sanctioned by law. 
State v. Alexander, 107 Iowa, 177, 77 N. W. Rep. 481; 
Johnson v. Wilson, 2 N. H. 202; People v. Woodruff, 
32 N. Y. 355; Thomas y. Burrus, 23 Miss. 550; Lind- 
sey v. Luckett, 20 Tex. 516; People v. Wetherell, 14 
Mich, 481; Biddle v. Willard, 10 Ind. 63. Vacancy oc- 
curs when: Stocking v. State, 7 Ind. 326; Collins vy. 
State, 8 Ind. 344. 

29 State v. Curry, 134 Ind. 133, 33 N. E. Rep. 685. 
The law prescribed the term at two years, but the 
council by resolution appointed the incumbent for 
one year, believing that to. be the duration of the 
term. The appointment was held valid for two years 
and an appointment of another to the same office at 
the expiration of one year was held void, the court 
denying the right of the council to change the period. 
Sadler v. Detroit, 13 Mich. 346. Ifan appointment is 
illegal it is a mere nullity and another may be made 
Commonwealth v. Philadelphia, 5 Bin. (Pa.) 634° 

30 Whitney v. Van Buskirk, 40 N. J. L. 463. Coun- 
cil may elect an officer before the term of the 
present incumbent has expired. State vy. Catlin, 84 
Tex. 48,19 S. W. Rep. 302. 

81 State v. Irwin, 5 Nev. 111. 

82 Smith v. Dyer 1 Call. (Va.) 562. 
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ficer has the right to appoint such power is 
usually held to exist until the hour of the 
expiration of his term of office.** But in one 
case it was held that a board which will be in 
office at the time an appointee is to take his 
office, alone can make an appointment to such 
office unless the law otherwise expressly per- 
mits.24 So a vacancy which did not exist 
during the term of an out-going board cannot 
be filled by such board.**® A council not be- 
ing constituted as it will be when the term of 
of office will expire have no authority to ap- 
point a successor of the incumbent before the 
expiration of the current term.*°® 


5. Manner of Appointment.—The general 
rule is that where the mode of appointment is 
prescribed such mode must be observed sub- 
stantially. This rule is of universal applica- 
tion to all corporate acts of the municipal cor- 
poration. Choosing an officer in a manner 
different from that prescribed will be held 
void.*7 But where no particular mode is 
specified the power of appointment may be 
exercised in any way that will clearly indi- 
cate the execution of the power. Thus a 
council may elect officers by resolution in- 
stead of by ballot.** In the absence of evi- 
dence to the contrary ordinarily the presump- 
tion will be indulged that the method pre- 
scribed was followed.*? So it has been held 
that a mere departure from the method speci- 
fied is not material if the final result is not 
changed thereby, as by electing one by secret 
ballot instead of vive voce.t° Where the 
election was to be at the court house and no 
court house had been erected, it was held that 


33 Blakeley v. Nomrey (N. J.), 52 Atl. Rep. 289. One 
whose term expired at midnight the day before is in- 
eligible to serve on the commission, and where bis 
vote determines the appointment, it is void. People 
v. Reid, 11 Colo. 141. 

34 Dickinson v. Jersey City (N. J.), 52 Atl. Rep, 278. 

85 Bownes v. Meehan, 45 N. J. L. 189. 

36 State v. Lane, 53 N. J. L. 275, 21 Atl. Rep. 302; Ss. 
P. Ivy v. Lusk, 1l La. Ann, 486, 

37 Saunders vy. Lawrence, 141 Mass. 380; Baker v- 
Port Huron, 62 Mich. 327; State v. Bryson, 44 Ohio 
St. 457; State v. Small, 54 Vt. 498; State v. Hudson, 29 
N. J. L. 104; State y. Michleon, 42 N. J. L. 405: State 
v. Newark, 47 N. J. L. 117; People v. Kellar, 61 N. Y. 
St. 746; Launtz v. People, 113 111.137; Commonwealth 
vy. Crogan, 155 Pa, St. 448. 

3’ Low v. Commissioners, R. M. Charlt. (Ga.) 302 

*? Blanchard vy. Dow, 32 Me. 557; Hathaway v. Ad- 
dison, 48 Me. 440, 

# Cynthiana y. Board of Education (Ky.), 528. W. 
Rep. 969. 








an election within the corporate limits was 
valid.*! 

The appointment should be in writing. An 
oral appointment was held void by the New 
York Court of Appeals. This was declared 
to be the rule at common law and it was ap- 
plied by that court to the statute construed. ‘? 
Where the method of appointment and the 
term of office are prescribed by law these 
need not be expressed in the nomination.*® 
It has been held that the power of appoint- 
ment is not a continuing power but is ex- 
hausted by a single performance.** The fail- 
ure to file a certificate of appointment does 
not render the official acts void.*® If the law 
does not provide for the issuance of the com- 
mission to the officer, failure to issue will not 
invalidate the appointment.*® The appoint- 
ment of more than one, to serve in districts 
or municipal subdivisions, as inspectors, with- 
out specifying the districts in which the sev- 
eral appointees shall serve, has been sustain- 
ed.** The appointment of an ineligible per- 
son, as a non resident, is no appointment at 
all.45 In one case the charter required the 
mayor to preside at the council meetings and 
in his absence the council was authorized to 
elect a2 mayor pro tem. The mayor sent a 
nomination to the council but he was not pres- 
ent at the council meeting and the body there- 


41 State v. Blue Ridge, 113 Ga. — 38S. E. Rep. 977. 
Irregular Appointment — Ratification.—Increase of 
salary of messenger of president of board of 
aldermen is ratification of appointment. Smith 
v. New York, 67 Barb. (N. Y.) 223. Pay- 
ment of salary when ratification of appointment. 
Van Wart v. New York, 52 How. Pr. (N. Y.) 78. Acts 
not constituting ratification. MacDonald v. Newark, 
55 N. J. L. 267, 26 Atl. Rep. 82. Presumption in favor 
of appointment or legality of act. Louk v. Woods, 15 
Ill. 256; Torr v. State, 115 Ind. 188; Downing v. 
Rugar, 21 Wend. (N. Y.) 178; Zn re Merriam, 84 N. Y. 
596. Questioning.—Cannot be, in action for replevin 
of property belonging to officer by one alleging subse- 
quent legal appointment to same office. Hallgrene v. 
Campbell, 82 Mich. 255, 21 Am. St. Rep. 557,9 L. R. 
A. 408, 46 N. W. Rep. 381. 

#2 People v. Murray, 70 N. Y. 521, reversing 8 Hun 
(N. Y.), 579. Compare, People v. Kellar, 61 N. Y. St. 
746: People v. Fitzsimmons, 68 N. Y. 514. 

43 Commonwealth v. Swasey, 133 Mass, 538. 

44 People v. Woodruff, 32 N. Y. 355, 29 How. Pr. 203. 
reversing 42 Barb. 203, 

# Kiley v. Forsee, 57 Mo. 390, 

46 Cotanch v. Grover, 57 Hun (N. Y.), 272,10 N. Y. 
Supp. 754. 

‘7 People v. Kneissel, 58 How. Pr. (N. Y.) 404; Peo- 
ple v. Supervisors, 20 N. Y. 252. 

45 People v. Merrick, 61 Hun (N. Y.), 396,16 N. ¥ 
Supp. 246. 
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upon appointed a mayor protem. The mayor’s 
nomination was rejected and a nomination 
made at the same meeting by the mayor pro 
tem was confirmed, which act was held valid.4 ® 

6. When Appointment Complete. — Ap- 
pointments to office by whomsoever made are 
intrinsically executive acts.°° The power of 
appointment to office when executed by the 
performance of the last act made necesssary 
to its execution is not revocable without the 
consent of the appointee.°! Where the ap- 
pointing officer or body has no power of re- 
moval and the power of appointment has been 
once exercised it is irrevocable and the ap- 
pointee will hold office during the term.®? 
An appointment is complete when the last 
act required of the appointing power has been 
performed.®* Signing the commission, when 
the law requires it, by the President of the 
United States in appointments made by him 
is the last act.°4 A writing signed by the 
mayor making a nomination to be confirmed 
by the council under the erroneous belief that 
such nomination was necessary, though not 
required by law, completes the appoint- 
ment.°® An appointment by a municipal 
council is complete when the resolution con- 
curring in it is passed,’® although the mayor 
refuses to attest it as required by law.°’ 
When the law so requires the execution and 
delivery of a sealed commission completes 
the appointment. The appointment may be 
revoked at any time prior to the execution of 
the commission.°*® It has been held that the 

49 Mills v. State, 2 Wash. St. 566, 27 Pac. Rep. 560. 

By court. Taylor v. Commonwealth, 3 J. J. 
Marsh. (Ky.) 401. By city council. Achley’s Case, 4 
Abb. Pr. (N. Y.) 35. By executive officer. Maybury 
v. Madison, 1 Cranch. (U. 8.) 187. 

5! Whitney v. Van Buskirk, 40 N. J. L. 463, 

°2 Marbury v. Madison, 1 Cranch. (U. 8.) 1387; 
Achley’s Case, 4 Abb. Pr. (N. Y.) 35; Putnam y- 
Langly, 133 Mass. 204. 

53 State v. Barbour, 53 Conn. 76, 85; Conger v. Gil- 
mer, 32 Cal. 75. 

‘4 Marbury v. Madison, 1 Craneh. (U. §.) 187. 

5 People v. Fitzsimmons, 68 N, Y. 514. 

58 Achley’s Case, 4 Abb. Pr. (N. Y.) 35. 

57 People v. Stowell, 9 Abb. N. Cas. 456, 

58 Conger v. Gilmer, 32 Cal. 75; People v. Cazneau, 
20 Cal. 503. Commission necessary, to complete ap- 
pointment, when required. People v. Willard, 44 
Hun (N. Y.), 580. Appointment complete, without de- 
livery of commission. United States v. Le Baron, 19 
How. (U. 8S.) 73. Elected officer who died before his 
commission was issued held to have been in oftice 
while he lived, within the meaning of a statute re- 
specting filling vacancy of oftice. Gold v. Fite, 2 Bax- 
ter (Tenn.), 237. In case of a judicial ofticer, a dec- 











making and filing of an appointment with 
the council on the part of the mayor is be- 
yond the mayor’s control and cannot be with- 
drawn.°? 

7. Approval or Confirmation of Appoint- 
ments.—Where the law requires the approval 
or confirmation of appointments by the coun- 
cil or governing legislative body or an officer, 
the appointment is not complete until such 
approval or confirmation is made.®°® The 
fact that the appointee takes the oath of of- 
fice, gives the requisite bond and performs the 
duties of the office, will not constitute him a 
legal officer, although the announcement was 
made in the council that he has been duly 
confirmed without objection on the part of 
any member.*! Sometimes appointments 
may be made during recess of the council 
and confirmed thereafter when in session and 
the officer is permitted to serve until the nom- 
ination is passed on.®? Under, a charter, 
providing that the mayor shall appoint 
persons to fill all vacancies which may 
‘‘oceur’’ during the recess of the board of 
aldermen, it was held that the word ‘‘occur’’ 
refers to casualties not provided for by law, 
and not to a rejection by the board of nomi- 
nation made by the mayor:** In the absence of 
charter provisions respecting the manner of 
confirming nominations of officers by the mayor 
the list of nominations may be confirmed in 
gross by one vote or resolution.® 4 

8. Vote of Mayor to Confirm his Own Ap- 


laration in open court, when not required to be in 
writing, is final. Hoke v. Field, 10 Bush. (Ky.) 144. 

5° Speed v. Detroit, 97 Mich. 198, 56 N. W. Rep. 570; 
Attorney-General v. Corliss, 98 Mich. 372,57 N. W. 
Rep. 410. 

60 People v. Weber, 89 Ill. 347; Wipple v. Hender- 
son, 13 Utah, 484, 45 Pac. Rep. 274; Hawkins v. Cook, 
62 N. J. L. 84, 40 Atl Rep. 781; King v. Buffalo, 10 N. 
Y. St. 564; State v. Alexander, 107 Iowa, 177, 77 N. W, 
Rep. 564. Confirmation not required. Fitzpatrick 
v. Gaster, 45 La. Ann. 1477, 14 So. Rep. 304. Where 
governor required by city charter to appoint muni- 
cipal officer need not be confirmed by state senate, as 
state officers are, by constitution. State v. Church- 
man (Del.), 51 Atl. Rep. 49. Where to be by mayor and 
approved by judge of municipal court, act of both 
essential to complete. Parrish y. St. Paul, 84 Minn. 
426, 87 N. W. Rep. 1124. 

61 Commonwealth v. Allen, 128 Mass. 308. 

62 State v. Kuhl, 51 N. J. L. 191. When in session 
People v. Francher, 50 N. Y. 288. May serve unti] 
rejected. Gould v. United States, 19 Ct. of Cl. (U. 8.) 
593. 

63 Miller v. Washington, 2 Hayward & H. 241, Fed. 
Cas. No. 9593a. 

*4 People v. Allen, 51 How. Pr. (N. Y.) 97. 
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pointee.—Whether the mayor is authorizedto 
vote for the confirmation of his own appoint- 
ees, where he has a casting vote in event of a 
tie, depends upon the proper construction of 
the laws governing the corporation. It has 
been held that he may exercise this power.®? 
Thus, where the charter provides that ‘‘in 
case of atie vote * * * upon any ques- 
tion whatever, the mayor shall have the right 
to vote and shall decide the question in dis- 
pute,’’ in event of a tie, the mayor may vote 
to confirm his own appointee.*® So, where 
under the organic law of the corporation the 
mayor is a constituent part of the council 
and has the casting vote in case of a tie in 
any vote or proceeding, he may vote to con- 
firm his own appointee. Here the council 
was composed of the mayor and eight alder- 
men. All were present. Upon roll call for 
confirmation four voted for, and the others 
did not vote. The mayor then voted to con- 
firm. This action was held valid.67 In a 
Kansas case the mayor possessed power to 
appoint the officer ‘-by and with the consent 
of the council.’’ The charter recited thit 
‘‘the mayor shall preside at all meetings of 
the city council and shall have a casting vote 
when the council is equally divided, and none 
other.’’ On the vote to confirm, the council 
was equally divided and the mayor gave the 
casting vote which was sustained, the court 
holding that as there were no restrictive pro- 
visions in the charter the right of the mayor 
to vote, ‘‘extends to a vote upon every ques- 
tion where the council is equally divided.’’&§ 
St. Louis, Mo. EvGexk McQvittiy. 

65 State v. Pinkerman, 63 Conn. 176, 191, 28 Atl. Rep. 
110, 23 L. R. A. 653. 

66 Hecht v. Coal (Md.), 49 Atl. Rep. 660. 

67 State v. Yates, 19 Mont. 239, 37 L. R. A. 205, 47 
Pac. Rep. 1004. 

* 68 Carroll v. Wall, 35 Kan. 36, 10 Pac. Rep. 1. Hor- 
ton, C. J., dissents as follows (page 39): ‘I donot 
think it good policy for the mayor to be permitted to 
give the casting vote upon the confirmation of his own 
nominations to the city council; and unless the lan- 
guage of the statute imperatively demands such a 
construction, the mayor should have no vote in the 
confirmation of his appointments. I think the words 
that ‘the mayor shall appoint, by and with the con- 
sent of the council’ should be construed to mean 
that, while the mayor may appoint, the council alone 
shall confirm, and that it was not the intention of the 
legislature to permit the mayor to control or partici- 
pate in the confirmation by giving him the casting 
vote.” De facto councilman, or one holding over, 
cannot vote to confirm his own nomination by mayor, 
to fill vacaney as councilman. State v. Whitehead 
N. J.), 15 Atl. Rep. 472. 





CARRIERS OF PASSENGERS — ASSAULT AT 
STATION—EVIDENCE—RES GEST.E. 





SEAWELL v. CAROLINA CENT. R. CO. 
Supreme Court of North Carolina, November 24, 1903. 
In an action against a carrier for failure to pro- 

tect a passenger ata station from a mob, testimony 
ofa witness that “just right after,” or ‘*‘a minute 
after,”? he saw one of defendant’s employees throw 
an egg at plaintiff, he ‘hollered’ and told plaintiff, 
was admissible as part of the res gestw; the exclama- 
tion having been made before the egg-throwing—or 
at least before the abuse and izsults—was over. 

CLARK, C. J.: This is a petition to rehear our 
opinion in this case. 132 N. Car. 856, 448. E, 
Rep. 610. The chief exception relied on is the re- 
fusal of the judge to nonsuit the plaintiff on the 
ground that there was no evidence. The plaint- 
iff, who was a candidate for lieutenant governor 
of this state, had gone,in his vanvass of the state, 
to speak at a town where the party whose candi- 
date he was was unpopular. He went back to the 
railroad station to take the train, and while at the 
station, with a mileage ticket in his pocket, await- 
ing the arrival of the train, a mob came up and 
threw eggs at him, striking him with them in the 
face, on the head,and other parts of his person, 
and at the same time using insulting, indecent 
and opprobrious remarks. ‘The defendant had 
three employees present, Ramseur, Carroll and 
Wells, and it is not contended that either of them 
gave the plaintiff the slightest protection or as- 
sistance: and itis further clear that, even when 
the train arrived, the conductor gave him no pro- 
tectiun, but evaded doing so by going back on the 
train, and through the cars to reach the front end 
of the train te communicate with the local agent. 
There was evidence tending to show that not only 
no protection was afforded or attempted by any 
of the defendant’s employees, but that Carroll 
and Ramseur encouraged the assault, Carroil en- 
gaging with the mob (which had come out of the 
railroad oftice with Ramseur) in throwing eggs 
and joining in the cries of the mob, and Ramseur 
saying they ‘thad not egged him half enough” 
after the first eggs were thrown. 

The constitution and laws of this state guaranty 
freedom of speech, and nothing could be more 
unmanly than a mob agsailing one man in such 
manner for his difference from them in his polit- 
ical opinions. No right thinking man, here or 
elsewhere, will express other opinion of the pro- 
ceeding; and the most that can be said is that it 
was the act of a mob, for which the community 
was not responsible. The plaintiff was an invited 
guest of the defendant, and on its premises—a 
passenger who, at the invitation of the defendant, 
had bought a mileage ticket ovér its road, and 
had gone to the station to take its train. The de- 
fendant was a quasi public corporation, forbidden 
to make any discrimination in the discharge of its 
duties to the public, other than as provided by 
the power from whom it holds its franchise to 
exist and operate its road. It owed to the plaint- 





ee F = a ee ee ere 











VoL. 58 


CENTRAL LAW JOURNAL. 


169 








iff the same protection and courteous treatment 
it owed to every other passenger. It could not 
extend this protection otherwise than through its 
agents and employees. Of the four employees 
present—Ramseur, Carroll, Wells andthe con- 
_ ductor—not one is shown to have made the 
slightest attempt to protect the plaintiff; and 
there is evidence that two of them actively par- 
ticipated in, or at least encouraged, the assault. 
A careful examination of all the authorities 
shows no case, and the appellant cites none, in 
which, under similar circumstances, the railroad 
company has not been held liable, unless it ex- 
erted what power it could to protect the passen- 
ger from the mob. Here, if the agent had taken 
he passenger into his private office, or offered to 
do so, had expostulated with the mob, and, on the 
arrival of the train, in company with the conduec- 
tor and his own employees, escorted him to the 
train, the eggs would hardly have been thrown, 
and at any rate the defendant would not have in- 
curred liability for this breach of duty. Or there 
might have been other attempts to protect the 
passenger while on its premises, and which the 
jury might have held sufficient. But here there 
was none whatever. It was the assaulting mob, 
not the passenger, whom the agent admitted to 
his oftice, and he issued therefrom with the mob 
at his heels, who immediately began spattering 
the plaintiff with eggsand abuse. Such attempted 
intimidation for political opinion’s sake cannot 
be safely permitted, especially by great public 
corporations holding their franchises in trust im- 
partially for all the public. 
The cases are uniform, fastening liability upon 
a common carrier for failure to extend such pro- 
tection as it can to a passenger against a mob. 
No one before has questioned that the corpora- 
tion would be liable when its own agents actively 
encouraged or participated in the assault by the 
mob. The law has never been more clearly and 
accurately stated than by Mr. Justice Ruffin in 
Britton v. Railroad, 88 N. Car., at page 544, 43 
Am. Rep. 749, where the plaintiff was a colored 
passenger. Said Judge Ruffin: ‘The carrier 
owes to the passenger the duty of protecting him 
from the violence and assaults of his fellow-pas- 
sengers or intruders, and will be held responsible 
for his own or his servant’s neglect in this partic- 
ular, when by the exercise of proper care the acts 
of violence might have been foreseen and pre- 
vented; and while not required to furnish a police 
sufticient to overcome all force, when unexpect- 
edly and suddenly offered, it is his duty to pro- 
vide ready help sufticient to protect the passenger 
against assaults from every quarter which might 
reasonably be expected to occur under the cir- 
cumstances of the case and the condition of the 
parties.’’ For this he cited several authorities. 
Many others to like purport, but later, were cited 
by usin our former opinion. 132 N. Car., at page 
859, 44S. E. Rep. 610. Among the numerous ad- 
ditional cases are Railroad vy. Jefferson, 89 Ga. 
554, 16 S. E. Rep. 69, 17 L. R. A. 571, 32 Am. St. 





Rep. 87; Railroad v. Burke, 53 Miss. 200, 24 Am. 
Rep 689: Spohn v. Railroad, 87 Mo. 74; Railroad 
v. Pillsbury, 123 Ill. 9, 14 N. E. Rep. 22,5 Am. St. 
Rep. 545; Railroad v. Hinds, 53 Pa. 512, 91 Am. 
Dec. 224; Krantz v. Railroad, 12 Utah, 104, 41 
Pac. Rep. 717, 30 L. R. A. 297; 1 Thompson, 
Neg., § 968, and many other cases where the lia- 
bility was for omission to make reasonable efforts 
to protect the passenger from assaults by other 
passengers, or by a mob. There is not, and could 
not be, any authority holding a common carrier 
irresponsible when its agents participated in or 
encouraged the assault. The station and cars of 
a railroad are quasi public, where everyone who 
vays his fare has a right to be; and if such a cor- 
poration, permeating everywhere as they do, can 
with impunity, through its employees, assault, or 
permit assaults on, its passengers, for the political 
opinions entertained by them, asin this case, or 
for any other reason, the result would be deplor- 
able in the extreme. 

Only one other point requires notice, and that 
only because it was pressed with great zeal on the 
argument. A witness (McBryde) having testified 
to evidence tending to show that be saw Carroll, 
one of the defendant’s employees, throw an egg 
at the plaintiff. further stated, under objection, 
that he ‘“‘hollered’’ and told the plaintiff in the 
presence of the crowd ‘‘just right afterwards.’’ 
On cross-examination McBryde said it was ‘a 
minute afterwards.** This was not excepted to, 
nor was his statement thereupon that he told Sea- 
well that he saw the man throw the egg excepted 
to. If it had been, the first statement of the time 
may nevertheless have been more correct. In 
such circumstances, the passage of time cannot be 
very accurately measured. But had the evidence 
been duly excepted to, it was properly received, 
not only as corroborative evidence, but as sub- 
stantive testimony, asa part of the res geste. Har- 
rill v. Railroad, 132 N. Car., at page 659, 44S. E. 
Rep. 109; Bumgardner v. Railroad, 132 N. Car. 
438, 43 3. E. Rep. 948. The egg-throwing was 
not over, for McBryde said he told the plaintiff 
after Carroll threw the first egg that the plaintiff 
shook his cane at Carroll, and thereafter he saw 
Carroll throw another egg; but, if the egg-throw- 
ing had been over, the abuse and insults were not, 
for even as the train rolled off, carrying the 
plaintiff, the crowd was jeering the plaintiff, the 
station agent and Wells and Carroll were all 
laughing at his pitiful plight, and one of the 
crowd yelled after him, ‘Put that suck-egg dog 
off at Buffalo, and let him wash himself.”’ The 
statement of McBryde to the plaintiff was made 
before the train had started to move, and he says 
Carroll threw another egg at plaintiff just as it 
started. The exclamations of third parties pres- 
ent are as much part of the res geste as those of 
the parties themselves. State v. McCourry, 128 
N. Car. 598, 38S. E. Rep. 883; Harrill v. Rail- 
road, supra. Even if the exception had been 
duly taken and the evidence had been erroneous- 
ly admitted, yet if it had been rejected there was 
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sufficient evidence to refuse the nonsuit, which is 
the point now before us, in view of the fact that 
the defendant's station agent admitted in his tes- 
timony that no steps whatever were taken to give 
the plaintiff any protection, and the evidence 
tending to show that the railroad employees 
aided, abetted, and encouraged, and even shared 
in the assault. Besides, from the other facts in 
evidence, and not denied, such error, if it had 
been error, would have been too minute and im- 
material to justify a new trial. No court of jus- 
tice can tolerate such conduct as that of the 
agents of the defendant towards the mob in its 
assau!t upon the plaintiff while entitlea to the 
protection of a passenger at its hands. 

Petition dismissed. 

Connor, J. (concurring). I have carefully ex- 
amined the record in this case, especially those 
portions referred to in the petition to rehear. I 
do not understand that any denial is made of the 
principle upon which the defendant's liability 
fora breach of duty to protect the plaintiff from 
injury or assault is made, or that it is denied 
that, if the defendant’s agents participated there- 
in, or failed to protect the plaintiff from such as- 
sault, if they could have reasonably apprehended 
or prevented the same, or that it is brought into 
question by the petition to rehear. The author- 
ities cited in the opinion filed at last term amply 
sustain the conclusion reached by the court, and 
Ido not deem it necessary to review them, or 
further discuss that phase of the case. 

The first assignment of error in the petition is 
a suggestion that ‘ton pages 72 and 73 of the rec- 
ord the redirect examination of Thomas McBryde 
discloses two exceptions, being numbers 4 and 5.”’ 
It was urged that his declaration could not be 
considered as a part of the res geste. “It was a 
narrative of a past occurrence, and could only 
have been received for the purpose of corrobora- 
tion. ‘That the judge did not restrict it to that 
purpose, but left it to the jury without explana- 
tion.”’ The petitioner says these exceptions were 
overlooked by the court. The record, in respect 
to this testimony, shows that the witness was be- 
ing examined in regard to seeing a man raise his 
arm, and motion in the direction of the plaintiff. 
The court asked him if he said anything to 
plaintiff at the time he saw the motion made, to 
which witness responded: ‘*Not at that time, but 
afterwards.’’ Counsel then asked: *‘How long 
afterwards?** Witness answered: ‘Just right 
afterwards.’’ Objected to by defendant. Over- 
ruled. Defendant excepted. “*Q. What did you tell 
Seawell when that motion was made?*’ Defend- 
ant’s counsel interposed the question: ‘*How long 
afterwards—how many ‘minutes? Ans. It wasa 
minute.’’ Plaintiff's counsel then asked: ‘*What 
did you say?*’ Witness answered: ‘I told Mr. 
Seawell that that man with the red head threw 
an egg at him, for I saw him doit.*’ Counsel 
asked: ‘Had Seawell made an assault on him? 
Ans. No, sir.’ Defendant objected to this evi- 
dence. Overruled. Exception, It appears that 








this witness had sworn on his direct examination, 
that he was the newsboy on the train; that he 
saw but one egg thrown: that it was by Paul 
Carroll, ‘‘a red-headed fellow;” that witness was- 
standing op the platform. It seems that, in con- 
sequence of what witness said, plaintiff went to- 
Carroll, drew his cane, and asked him 
if he threw the egg. Carroll denied it. 
After the first egg was thrown, two others 
were thrown. About 23-4 minutes elapsed be- 
tween the throwing of the first and the last egg. 
It is very difficult, unless the entire testimony is 
set out, to describe the transaction as it occurred. 
It will be well to keep in mind that all the eggs 
were thrown while the cars were standing at the 
depot—about 3 minutes. It is very doubtful 
whether, under the rules prescribed by the court 
for noting exceptions, the recor presents any 
exception to the portion of the testimony to which 
the assignment of error is pointed. However 
this may be, I think the declaration of McBryde. 
was competent as a part of the res geste. He tes- 
tified that it was made a minute after Carroll 
threw the first egg, and before the transaction. 
was concluded. It is difticult to fix the precise 
time within which a declaration must be made to- 
entitle it to be admitted as a part of the res geste. 
We do not find that the courts or text-writers 
have undertaken to do so. The principle under 
which such testimony is admitted as an excep- 
tion to the general rule rejecting hearsay evi- 
dedce is discussed and the authorities reviewed 
by Mr. Justice Montgomery in Bumgardner vy. 
Railroad, 132 N. Car. 438, 43 8. E. Rep. 948. See, 
also, Harrill v. Railroad, 132 N. Car. 655, 44 S- 
E. Rep. 109. In State v. MeCourry, 128 N. Car. 
594, 38 S. E. Rep. 883, the court, speaking through 
Mr. Justice Clark, quotes with approval the fol- 
lowing language from 1 McLain, Cr. Law, § 411: 
“Evidence of the entire transaction is admissible, 
and of the surroundings.”’ ‘Declarations and 
exclamations made by bystanders have been held 
admissible as a part of the transaction.”’ Jd. 
§ 411. Mr. Underhill, in his work on Criminal 
Evidence, §§ 96, 97, says: **On the whole the 
res geste cannot be arbitrarily confined within 
any limits of time. The element of time is not 
always material. Ifthe deelarations are narra- 
tive and descriptive in theirform and character— 
if they are not the impromptu outpourings of the 
mind—they should be rejeeted, though uttered 
only a few minutes after the main transaction. 
The spontaneous, unpremeditated character of 
the declarations, and the fact that they seem to 
be the natural and neeessary concomitants of 
some relevant transaction in which their author 
was a participant, constitutes the basis of their 
admission as evidence. Ifa sufficient period has 
intervened between the act and the statement for 
consideration, preparation, or taking advice, the 
statement may be rejected. The mere likelihood 
or probability that the statement was the result 
of advice or consideration may exclude it. Actual 
preparation need not be shown. Declarations 
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made immediately after the principal transaction 
have been reeeived in homicide cases. And the 
American cases, as a rule, do not sustain the 
English doctrine that the declara- 
tions. to be admissible, must be strictly con- 
temporaneous with the main _ transaction, 
if the declarations are illustrative verbal 
acts, and not mere. narratives of what 
has passed.” It would be difficult to re- 
concile the numerous cases in which the compet- 
ency of declarations offered asa part of the res 
geste are admitted or rejected. We can only seek 
to adhere to the general principle, and apply it to 
the cases as they arise. I think the declaration 
in this case is within the principle. 

The next assignment of error is that the plaint- 
iff was permitted to show by Ramseur that he 
was laughing at the egg-throwing after it was 
over, that the admission of this as substantive testi- 
mony was erroneous, and that his honor express- 
ly said that he admitted it as affecting the credi- 
bility of the witness. As the train came up, 
Ramseur went to the expresscar. He heard a 
noise, and looked around, and saw that the egg 
had struck the plaintiff; that he was reaching 
down, pulling something out of his collar. The 
witness went back of the platform, and did not go 
where the plaintiff was. To the question, ‘“You 
were laughing at the time?** he answered, “I 
suppose I was laughing, like everybody else 
was.”* He said that he was laughing as he start- 
ed back. when he saw the plaintiff getting the egg 
out of his collar. To the question, ‘‘ What were 
you laughing at?’ he answered, “I reckon I must 
have been laughing at that.** He further said 
that he saw the plaintiff go up to Carroll and 
raise his cane. The witness then went behind 
the semaphore, where he could not see the plaint- 
iff: did not intend to hide from him: made no 
remonstrance to the egg-throwing. It was in 
evidence on the part of the plaintiff that the 
crowd throwing the eggs had been in the wit- 
ness’ office, and that they came out together with 
the witness. The witness had denied this, and 
had testified that he saw no eggs thrown. It was 
further in evidence that two eggs were thrown 
after the witness saw the plaintiff getting eggs 
from his collar... Taking the whole testimony to- 
gether, the fact elicited from Ramseur that he 
was laughing at the time and under the cireum- 
stances was competent evidence to be considered 
by the jury, bearing upon the question whether 
he was aiding, abetting and encouraging the 
crowd in throwing the eggs. or failing to dis- 
charge his duty to protect the plaintiff. It will 
be observed that the plaintiff declares in two 
causes of action, the first charging active partici- 
pation in the assault; and the second, that they 
neglected, failed. and refused to restrain the con- 
duct of the persons making the assault, or in any 
manner interfere with them, or to‘protect or offer 
protection to the plaintiff against said assaults, 
ete. Certainly the fact testified to by bim was 
relevant to the second cause of action. It could 
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not successfully be contended that the agent of a 
railroad company could, under the circumstances: 
testified to by the witness, pursue the course 
which he describes, without a violation of duty to- 
the passenger who was entitled to his protection, 

or at least to some effort to protect him after he- 
saw the conditions by which he was surrounded. 

It is true, there was much conflicting evidence in 

regard to these matters; but, in the light of the- 
charge, the jury have found the fact to be as con- 

tended by the plaintiff. ‘The fact that his honor~ 
stated that it was competent to affect the credi- 

bility of the witness cannot affect the right of the~ 
plaintiff to have it considered by the jury in any 

other light to which he was entitled. Thelearned 

counsel for the defendant earnestly insists that this 

ruling is in conflict with the case of Phifer v. 

Railroad, 122 N. Car. 940, 29S. E. Rep. 578. In 

that case the issue was directed to the inquiry of- 
negligence. The plaintiff was asked the ques- 

tion, ‘*‘Were you careful?’ Mr. Justice Mont- 

gomery, speaking for the court, says: ‘*The an- 

swer to the question was one of opinion, merely; 

and whether the plaintiff was careful while en- 

gaged in his work upon the trestle was not a. 
matter of expert testimony, but of judgment and 

common experience, to be passed upon by the- 
jury upon a detailed statement to them of the 
facts and circumstances connected with his con-- 
duct on that occasion.*” With reference to- 
to the contention of counsel, there is marked 

distinction between the two cases. Wheth- 

er or nota man was laughing, and at what he- 
was laughing, are not expressions of opinion, but 

are statements of fact. The answer to this ques-- 
tion does not involve, certainly in common par- 

lance, any detailed statements of facts. It simply 

describes the frame of mind, attitude, and feeling 
in respect to the transaction which was being in- 

vestigated. Surely no objection could be made- 
to asking a witness whether he was crying, 

whether he was mad, whether he was standing 

still or moving. These and like questions are- 
competent for the purpose of showing the rela- 

tion which the witness bore at the moment to the 

transaction and the parties thereto. The court 

well decided that whether or not a man was care- 

ful depended.not upon his own opinion, but upon 
the statement of facts, conduct, attitude, etce., 

from which the conclusion was to be drawn by 

the jury. After the most careful consideration, 

we are of the opinion that the exception cannot 
be sustained. 

The next exception states “that there was no- 
testimony to show that Ramseur, the agent, knew 
that any assault was contemplated, nor that it 
was made, until it was actually made, when he- 
was further from the crowd than the plaintiff 
was; and all the evidence shows that, with the 
means at hand, it could not have been possible: 
for him to have prevented it.’’ There was evi--. 
dence from which the jury might have inferred: 
that Ramseur knew or had reason to apprehend 
that some assault upon the plaintiff was contem- 
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plated by the parties who came to the station. 
The plaintiff testified that, while he was walking 
up and down ator near the track, he saw some 
people coming from the direction of Shelby 
towards the station, walking very rapidly; that 
they went into the station somewhere: that there 
were three doors on that side next to the track; 
that one door entered into the private ticket of- 
fice, and another into the wareroom; that these 
people would go into one of these doors — his 
recollection is, the middle door—stay in there a 
little while, and then line up on the platform 
and laugh and talk among themselves, nudge 
each other with their elbows, eyeing the plaint- 
iff; that he paid very little attention to it. and 
that a remark of Mr. Webb ealled his attention to 
it more than anything else; that, when the train 
was announced, the door of the office or room in 
wuich these people were was opened and a man 
‘“‘with books or papers*’ of some kind came out, 
and the crowd came out with him; some came 
out in front of him; these were the men who 
threw the eggs; the man with the ‘books or 
papers under his arm*’ came out in the midst of 
the crowd, and the crowd lined up, all except 
the man with the books and papers under his 
arm; that he walked in the direction of the end 
of the platform towards Charlotte. There was 
evidence to the effect that Ramseur was the man 
with the books and papers. This evidence, if be- 
lieved by the jury, was sufticient to justify the 
inference that the agent knew, or had reasonable 
grounds to believe, that some assault was about 
to be made upon the plaintiff. It is true that the 
agent denies all of this, but we are not passing 
upon the weight of the evidence. 

The next assignment of error is directed to 
what is said in regard to the action of the court 
during the trial. The opinion filed at the last 
term disposes of this phase of the case, and there 
is no necessity for a further discussion of it. 

The other exceptions are directed to the sug- 
gestion that Ramseur was 60 feet from the 
plaintiff, and as far or further from the crowd as 
the plaintiff, and that there was no available 
means of stopping the egging or laughing and 
jeering. His honor fairly submitted this aspect 
of the case to the jury, and their verdict will not 
be disturbed. 

Itis further assigned as error that the court 
considered the evidence that ‘Thrower, the con- 
ductor, was within 15 or 20 feet of the plaintiff, 
and offered no protection, and did not consider 
all of the evidence that he was much further 
from the crowd than the plaintiff was, and that 
the conductor was too far from the crowd to af- 
ford protection. The deposition of Thrower, the 
conductor, was read without objection, and no 
instructions were asked by the defendant in re- 
gard to his testimony or his conduct, nor was 
any reference made to it by his honor in his 
charge. The case was tried, evidently, upon the 
conduct of Ramseur and Carroll. If there was 
anything in the testimony of Thrower which the 





defendant regarded as injurious, or if it desired 
the court to withdraw any part of the testimony, 
or specially charge the jury in regard thereto, it 
should have so requested. 

This case, while one of first impression, and we 
think it not improper to say we sincerely trust of 
last occurrence. has received the most careful 
consideration. This court deals entirely with the 
question as to the liabilitv of the corporation, 
without regard to the active actors in the trans - 
action, except in so far as the defendant's duty is 
concerned. Upon the well-settled principles 
enunciated by this court, and sustained by the 
authorities, there is no reversible error in the 
record and the petition to rehear is dismissed. 
Petition dismissed. 

WALKER J., concurs in the concurring opinion. 

Note.—Evclamations of Third Parties or By- 
Standers as Part of the Res Geste.—Nothing in the 
law of evidence has given nisi prius judges so much 
trouble as to decide when declarations may be admis- 
sible under the vague indetinite doctrine of ‘‘res 
geste.”’? This matter has been, in leading : rticles and 
reported cases, frequently given attention in this 
Journal, and, it will, in a review of what is herein 
contained bring to our mind the importance of the 
subject as well as the manner in which this Journal may 
be relied on to give the law on important live subjects, 

In vol. 1, p. 400, the ease of Harriman v. Stowe 
(Mo. 1874), is reported. Here it is held that the 
declaration of a person suffering from an injury oc- 
curing about noon, and made to her physician be- 
tween 1 and 4 p. m., is admissible. The statement 
she made was, “that the trap-door in the kitchen 
had been left in an unsecure condition, and that she 
stepped on it and fell through.” In this case the 
court say: **The general rule is that evidence, in 
order to become part of the res gest, should consist 
of declarations made contemporaneously or nearly 
so, With the main event by which it is alleged that 
the principal transaction occurred.” Citing, Brom- 
well vy. Pac. R. R., 47 Mo. 239; Insurance Co. y. 
Mosley, 8 Wall. 397; Commonwealth vy. McPike, 3 
Cush. 181. In vol. 10, p. 23, there is an article en- 
titled ‘“The Res Gest of an Accident,” covering two 
pages. It has subdivisions of—*‘Declarations Made 
Before the Casualty;” ‘“‘Declarations made at the 
Time of the Casualty;” ‘‘Declarations Made After the 
Casualty.’? Under each of these heads there are acol- 
lection of cases. In vol. 12, p. 570, is the reported 
case of McDermott v. Hannibal (Mo, 1881), where it 
is held that the declaration of an agent to bind the 
principal must not only be within the scope of his 
authority but a part of the res geste. In vol. 16, pp. 
2, 22, 42, there iy an extended article on “Evidence 
Res Gestx.”’ Here it is said: “It is true a few cases 
come under general rules, but outside of these rules 
all certainty must end, and the rule of discretion on 
the part of the judge may be properly said to begin.” 
A great many cases are cited in this article. In vol. 
17, p. 79, a note of a criminal case is given, where a 
witness for the state was allowed to testify as to ex- 
clamations he made right after the murder was com- 
mitted. In vol. 19, p. 198, aquotation is made from 
the American Law Journal on the subject of the doc- 
trine of res geste, it being some remarks made by 
Lord C. J. Cockburn. In vol. 20, p. 451, we have the 
reported case of Goode vy. State (Tex. 1885), where it 
was held that declarations made by the defendant 
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who was charged with murder, as to how knife cuts 
were made in his coat, although made several hours 
after the homicide, are not admissible. This case 
has an extended note in which the leading text au- 
thorities are reviewed. 

In vol. 24, p. 463, we again have a leading article on 
the ‘Doctrine Res Gest.’”’? It is rather a philo- 
sophical discussion of the subject, giving Cetinitions 
and extracts from leading cases. In vol. 25, p. 50, is 
a note of a recent decision of the United States Su- 
preme Court, very much in line with the principal 
case, Where a carrier was held responsible for the acts 
of its servants who beat a passenger, the declarations 
of such servants was held admissible. In vol. 26, p. 
9)7, we again have a leading article on Re; Gest. 
The discussion is, however, limited to criminal cases, 
Excerpts are taken from a number of cases in this five 
page article. In vol. 28, p. 108, is a note of another 
Missouri case, Where the declarations of a boy as to 
how he got hurt, made when first found were held 
admissible. In vol. 36, p. 170, is an editorial note on 
an Alabama case, with an extended quotation from 
the principal case. The difficulty of fixing any deti- 
nite rule is here pretty well demonstrated. Here an 
employee of a railroad company was injured. He 
called out for witnesses to come and help him. When 
witnesses got to him he said, “that hand hold let me 
down,’’ and the court held that this was not admis- 
sible. In vol. 40, p. 166, the case of Baker y. St. 
Louis R. Co. (Mo. 1894), is given in full with an ex- 
tended note of court decisions. This was a suit 
against the railroad, and a declaration made by the 
conductor eight or ten minutes after the passenger 
was ejected, that plaintiff “ought to have broken his 
damned neck,’ was held to be inadmissible. In 
vol. 41, p. 186, is a note of an Indiana case, where, in a 
breach of promise suit, a declaration of plaintiff that 
she and the defendant ‘‘were to be married on Oct. 
1,” was held inadmissible. 

In the same volume, p. 397, there is an editorial on 
what is the res geste of an accident as defined by the 
Alabama court. Here a brakeman was carrying home 
an injured child. Being asked how it happened re- 
plied, ‘‘that he gave the engineer the signal to stop 
the train, but as the engineer was looking the other 
way, he did not see it until it was too late.” Held not 
admissible. Several cases are cited. In vol. 48, p. 
407, is an editorial comment from New York Law 
Journal, where it was held in an action for causing the 
death of a boy riding a bicycle, that the expression of 
defendant, ‘‘Damn the bicycle anyway; they are no 
good,”? made on being arrested, was admissible as 
showing his hostilities to bicycles, ete. In vol. 49, p. 
444, is a criminal case from Wyoming. After the de- 
ceased was carried into the house which was within an 
hour after the shooting ccecurred he was asked how it 
occurred and replied, “Johnson shot me but did not 
intend to.”” Held admissible. There is a full discus- 
sion of the subject and review of the authorities. In 
vol. 52, p. 29, is reported a civil case from Texas 
(Missouri R. R. v. Moore, 1900). The deceased 
was last seen climbing up the ladder on end of car; 
five or ten minutes later he was found lying uncon- 
scious veside’the track; he remained so until between 
9 and 10 o’elock the next day. Upon regaining con- 
sciousness he stated to his physician that the “‘hand 
hold gave way.” This was made of his own accord 
and immediately after regaining consciousness, and 
not in respense to any question. Held admissible. 
There is an extended note to this case giving recent 
decisions. 





Duty of Common Carriers to Protect Passengers 
From Mobs.—Upon another question decided in the 
principal case, to-wit, the duty of a carrier and its 
servants to protect a passenger, some interesting de- 
cisions, ete., will be feund in former numbers of this 
Journal. Thus, in vol. 26, p. 288, the case of Chice 
ago R. R. v. Pittsburg (Ill. 1887), is reported. Here 
the train was stopped at an unusual place, and took 
on non-union laborers. Afterwards the train was 
boarded by a mob who attacked the laborers and the 
plaintiff a passenger was shot. The court instructed 
the jury “that it was the duty of the company to ex- 
ercise the utmost care and skill and vigilance to carry 
plaintiff safely and to protect him against any and all 
danger from whatever source arising, so far as the 
same could by the exercise of such a degree of care 
and vigilance have been reasonably forseen.’’ 
There is an extended note to the case. This case 
upon another question is reported in vol. 24, p. 42. 
The case of Goodlove v. Memphis R. R. (Ala. 1895) 
is reported in vol. 41, p. 325. In this case at the sta- 
tion platform on defendant’s road, one of the defend- 
ant’s servants while engaged ina playful scuffle was 
unintentionally pushed against plaintiff, who had 
purchased a ticket, and was preparing to go upon the 
train, causing him to fall from the platform and sus- 
tain injuries, it was held that the railroad company 
was not liable. There is likewise an interesting note 
to this decision. 

Won. M. ROCKEL. 
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ST. LOUIS BAR ARRANGING TO ENTERTAIN NATIONAL AND 
INTERNATIONAL JURISTS. 


The first steps of the local bar toward organizing 
for the entertainment of the delegates and visitors to 
the international congress of lawyers and jurists and 
the convention of the American bar association were 
taken February 19, at a meeting held in the United 
States district court room in the federal building. 
The meeting was attended by about thirty members 
of the profession. Frederick W. Lehmann, chairman 
ofthe World’s Fair committee on congresses, was 
named chairman of the meeting by Judge Amos M. 
Thayer. 

Provisions for taking care of the visitors were dis- 
cussed by Mr. Lehmann, Judge Thayer and Charles 
Claflin Allen, who urged the need of enlisting the act- 
ive participation of every member ofthe St. Louis bar. 
The chairman was authorized to appoint a ways and 
means committee of ten members to solicit subscrip- 
tions for an entertainment fund. Mr. Lehmann will 
select the committee in a few days. The preliminary 

rganization of the meeting was ordered maintained 

and the chairman was directed to call another meet- 
ing whenever necessary. V. Mott Porter was chosen 
secretary. . 

The congress will be held from September 29 to Oc- 
tober1. Immediately preceding it and overlapping 
it in dates comes the American bar association con- 
vention. The two will practically constitute one 
meeting. The sessions of both gatherings will be 
held in the Hall of Congresses on the World’s Fair 
grounds. Between 700 and 800 delegates are ex- 
pected, including representatives from all the civil- 
ized governments. 

This congress, it is said, is the only one for which 
the Fair has appropriated money to defray expenses. 
The Exposition has given $10,000. 
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BOOK REVIEWS. 
FEDERAL STATUTES, ANNOTATED, VOLUMES 1 AND 2 

Hardly anything could have been conceived within 
the last few years more necessary to the active prac- 
titioner of law than an accessible arrangement and 
annotation of the federal statutes, scattered as they 
have been, for many years, promiscuously through so 
many volumes and these only indifferently indexed. 
Why these laws have been left in this condition these 
many years is difficult to answer, and it would be use- 
less as well as futile to make theinquviry. At this 
time this perplexity and inconvenience to the lawyer 
no longer exists. Several compilations of the federal 
statutes have already been announced as ready or are 
now running through the press. Of this latter class, 
is the work entitled, Federal Statutes, Annotated, 
compiled under the editorial supervision of William 
M. McKinney, editor of the Encyclopedia of Pleading 
and Practice and Charles C. Moore. This is a most 
stupendous undertaking, attempting as it does, and as 
we observe, very successfully too, to embrace within 
ten massive volumes ali the laws of the United States 
of a general and permanent nature in force on the 
first day of January 1903. 

Nothing could give a better idea of the extent of 
the matter to be included within these volumes than 
the following paragraph, excerpted from the com- 
piler’s preface. “The Revised Statutes” says Mr. 
McKinney, “furnishes, of course, the basis of this 
work, but provisions in force prior to the time when 
the revision went into effect and not included therein, 
which have been decided by the courts to be still in 
force, have been incorporated. The Supplements to 
the Revised Statutes have not been relied upon tofur- 
nish all publie and general acts for the period which 
they purport to cover. A careful examination of the 
Statutes at Large shows that numerous enactments 
which should have been included in the Supplements 
have been omitted therefrom. These are given in 
their proper places. The accurate noting of all re- 
peals has received special attention, and great care 
has been taken to have each amendatory and supple- 
mental enactment properly placed. Riders in ap- 
propriation bills have been carefully extracted and 
preserved. Since the titles of acts are often referred 
to in construing them, these Lave in all cases been 
given. The only acts or statutory provisions, other- 
wise within the scope of this work, which have been 
omitted are such as relate exclusively to the District 
of Columbia. These laws and the notes thereto, if 
given, would add several volumes and are purely of 
local interest. Statutes relative to the territories, in- 
cluding Alaska, and tothe Indians, are, however, here 
given without abridgment. The greatest care has 
been taken to insure an accurate text. By a process 
of comparison, checking and counter-checking, it is 
believed that not a line or a word of the public and 
general statutes is lost.”’ 

A very important feature of this work is its ideal 
mechanical arrangement. In the first place the stat- 
utes are grouped under such titles as will naturally 
occur to the investigator considering the subject-mat- 
ter thereof. These groups are neither so large as to 
to be cumbersome nor so small as to scatter acts, 
chapters, and sections which ought to be considered 
in close relationship. Inthe second place the titles 
are arranged in alphabetical order. For instance, in 
the first two volumes, which we have before us at 
this time, we observe such titles as Agriculture, 
Alaska, Aliens, Bankruptey, Citizenship, Claims, Col- 





lisions, Crimes and Offenses, Customs Duties, Chinese: 
Exclusion Acts. In the third place cross-references. 
are abundant. No one but a practical lawyer who is 
compelled to look up quickly on the spur of the mo- 
ment some intricate point of law knows the value of a 
cross-reference which leads him from the first sub- 
ject-heading which first enters his head, to the: 
exact and correct heading under which he can find: 
what he wants to know. In the fourth place, the first: 
line of the annotations are in blaek letter type, a fea 
ture that will at once commend itself to the lawyer,,. 
who has not the best of eyesight and who does not: 
relish the idea of reading a whole page of annotations 
before he finds what he wants. 

Speaking of the annotation we cannot too highly 
estimate the value of the work done in this regard by 
the editorial contributors to this valuable work. They 
go beyond the mere citation of authority and give in 
substance the exact point decided by each case in con- 
struction of the statutes under which they are cited.. 
The editors themselves say of their own work in this 
respect: ‘It is estimated that the notes will fillabout 
one-half the bulk of the entire work. In order that 
the collection of cases citing or construing United 
States statutes may be complete, every volume of the- 
federal reports has been examined page by page. In: 
thoroughness these notes go beyond anything hereto- 
fore attempted in statutory annotation.” 

The first two volumes of this set which we have be- 
fore us at this time are very handy in size averaging 
about 900 pages to the volume. The publishers an- 
nounce that the werk will be completed in not less 
than ten volumes. Published by Edward Thompson: 
Company, Northport, New York. 











The London Globe recalls a good joke of Curran, 
now almost forgotten. ‘The Irish politician and 
lawyer was one day engaged in a case in which he 
had a colleague remarkably tall and slender, who had 
originally intended to take orders. The judge having 
remarked that the case involved a question of eccle- 
siastical law, Curran rejoined: “I can refer your 
Lordship to a high authority behind me, who was 
once intended for the church, thoughin my opinion,. 
he is fitter for the steeple.” 
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i. ABATEMENT AND REVIVAL—Death of one of Defend- 
ants.—Where a defendant dies, the action does not stand 
for trial as to the other defendants until it has been re- 
vived against the representatives of the deceased de- 
ffendant or abated as to them.—Ewell v. Tye, Ky., 76 S. 
W. Rep. $75. 

2, ACCORD AND SATISFACTION— What Constitutes. — 
Where a creditor has received nothing beyond the 
amount admitted to be due him by the debtor, it does 
not constitute an accord and satisfaction, available to 
ithe debtor in a suit for an alleged balance.—Mintzer v. 
‘Supreme Council A. L. H., 85 N. Y. Supp. 23. 

3, ALTERATION OF INSTRUMENTS—Intent.—In order to 
render a written contract void because of alteration 
therein, the writing must have been intentionally altered 
in a material part with intent to defraud the other party. 
—Shirley v. Swafford, Ga., 45S. E. Rep. 722. 

4, APPEAL AND ERROR—Bill of Exceptions.—The su- 
preme court will not pass on questions presented by bill 
of exceptions, when, if the judgment was reversed, 
plaintiff in error would derive no benefit.—Davis v. City 
of Jasper, Ga., 45 S. E. Rep. 724. 

5. APPEAL AND ERROR—Conclusions of Law.—Where 
an assignment of error to a conclusion of law, if sus- 
tained, would not alter the right of the defendant to the 
same judgment as that entered, the judgment will be af- 
firmed.—Kratz v. Cook, Ind., 68 N. E. Rep. 689. 

6. APPEAL AND ERROR—Costs.—An order of the district 
court reversing a judgment of a justice and retaining the 
case for trial, where there is no judgment for costs, is 
not one from which error lies to the supreme court.— 
McCormick Harvesting Mach. Go. v. Kolb, Okla., 74 
Pac. Rep. 367. 

7. APPEAL AND ERROR—Dismissal of Writ.—A writ of 
error will be dismissed if, while it is pending,an event 
-oecurs which makes its determination unnecessary.— 
Akerman vy. City of Cartersville, Ga., 45S. E. Rep. 725. 

8. APPEAL AND ERROR—Instructions.—A party cannot 


‘complain of an error in an instruction, when a similar 


error appears in an instruction given at his own request. 
—Illinois Cent. R. Co. v. Byrne, II1., 68 N. E. Rep. 720. 

9. APPEAL AND ERROR—Matters Transpiring Subse- 

‘quent to Judgment.—The supreme court will notreverse 

a judgment on evidence submitted to it as to matters 
which have transpired since the judgment was ren- 
dered.—Marietta Chair Co. v. Henderson, Ga., 45 S. E. 
‘Rep. 725. 

10. APPEAL AND ERROR—Review.—An order dissolv- 
ing, vacating, or modifying an interlocutory injunction, 
and the appointment of a receiver, is not reviewable by 
a “‘fast’? writ of error.—Stubbs v. McConnell, Ga., 45 8. 
kK. Rep. 710. 

ll. ARREST—Right to Resist —Where an officer with- 
out a warrant attempt to make an arrest for an alleged 
misdemeanor the person arrested held to have the right 
to resist the attempt, and the arrest is illegal.—Franklin 
v. Amerson, Ga., 45 8. E. Rep. 698. 

12, ASSAULT AND BATTERY—Excessive Force.—Shoot- 
ing with a pistol in an endeavor to arrest for a misde- 
meanor is excessive force, constituting an assault.— 
Sossamon Vv. Cruse, N. Car., 45S. E. Rep. 757. 

13. ASSIGNMENT FOR ‘BENEFIT OF CREDITORS—Situs 
of Property.—A deed of trust, executed in Missouri by a 
corporation of that state, and assignment of the same 
property for the benefit of creditors, must be governed 
by the laws of Missouri.—Smead & Powell v. D. W. 

‘Chandler & Co., Ark., 76S. W. Rep. 1066. 

14. ATTACHMENT—Service of Notice.—A seizure in at- 
tachment may be made of the right of a debtorin a suit 
by serving notice on the clerk of court and on the plaint- 
iff in the suit and defendant.—A. Lehmann & Co. v. Riv- 
ers, La., 35 So. Rep. 296. 





plaintiff in equitable proceedings in aid of it.—Harris v. 
Kittle, Ga., 45 8. E. Rep. 729. 

16. ATTORNEY AND CLIENT—Authority to Represent.— 
In the absence of a statutory requirement that the au- 
thority of an attorney shall be evidenced by writing, it 
is always presumed that an attorney appearing for a 
party was authorized.—Pacific Pav. Co. v. Vizelich, Cal., 
74 Pac. Rep. 352. 

17. ATTORNEY AND CLIENT—Lien for Services.—An at- 
torney performing services after the rendition of a judg- 
ment, and thereby defeating prior tax liens on the land 
subject to the judgment, held not to acquire a lien on the 
judgment, as against a subsequent purchaser thereof.— 
Alden v. White, Ind., 68 N. E. Rep. 913. 

18. BaIL—Homicide.—The court on appeal being of 
opinion that bail applied for by persons arrested on a 
charge of murder should be granted, judgment refusing 
it will be reversed without discussion.—Zz parte Smith, 
Tex., 76S. W. Rep. 917. 

19. BANKRUPTCY—Attachment.—A person voluntarily 
appearing in a proceeding to which he is not a party has 
no standing as trustee in bankruptcy of the main de- 
fendant to question the validity of an attachment issued 
against the defendant, where he fails to prove either the 
facts or the date of the bankruptcy.—A. Lehman & Co. 
v. Rivers, La., 35 So. Rep. 296. 

20. BANKRUPTCY—Dower.—The filing by a bankrupt’s 
wife of a suggestion of his death held not to entitle her 
to dower.—Gray v. Chase, Mass., 68 N. E. Rep. 676. 


21. BANKRUPTCY—Preferences.—In case of a prefer- 
ence under Bankr. Act, §§ 3,60a, by way of an unre- 
corded chattel mortgage, the transfer dates from acqui- 
sition of possession thereunder.—Tatman v. Humphrey, 
Mass., 68 N. E. Rep. 844. 

22. BANKRUPTCY—Review in Supreme Court.—Certio- 
rari, and not appeal, is the proper method for obtaining 
a review in the supreme court of a decision of the circuit 
court of appeals under Act July 1, 1898,on review by 
original petition of proceedings of inferior courts of 
bankruptcy.—Holden v. Stratton, U. 8S. 8S. C., 24 Sup. 
Ct. Rep. 45. 

23. BANKS AND BANKING—Payment of Deposit.—By- 
laws of savings bank, relieving it on payment of deposit 
to one presenting book, held to apply to living depos- 
itors only.—Hoffman v. Union Dime Sav. Inst., 85 N. Y. 
Supp. 16. 

24. BENEFIT SOCIETIES — Withdrawal of Minority.— 
Where a benefit society unanimously withdraws from 
the grand lodge, the minority may not afterwards claim 
to be the society and entitled to its property, because 
the society will not afterwards accept the regulations of 
the grand lodge.—Union Benev. Soc., No.8 of Athens v. 
Martin, Ky., 76S. W. Rep. 1098. 

25. BILLS AND NOTES—Consideration.—In an action on 
notes, where defendant’s answer amoun ed to a plea ofa 
want of consideration, the action was only one at law.— 
Boone v. Goodlett & Co., Ark., 76 8. W. Rep. 1059. 

26. BILLS AND NOTES—Indorsement.—Where a note is 
made payable to the order of the maker, and indorsed 
before delivery, the obligatiun is merely that of a simple 
indorser.—Tinker vy. Catlin, Ill., 68 N. k. Rep. 773. 

27. BROKERS—Short Sales.—Where brokers borrowed 
stock to cover a customer’s short sale, in the absence of 
a rule or custom requiring it, they were not bound to re- 
quire margins from the lender to protect the value of the 
stock loaned to the seller.—Morris v. Jamieson, IIL, 68 
N. E. Rep. 742. 

28. CARRIERS—Contract to Haul Car.—Where a rail- 
road agreed to haul a car, one of the drawbars of which 
was broken, by attaching the good end of it to a locomo- 
tive or train, it waived any objection that the car was not 
in proper condition for transportation.—Illinois Cent. 
R. Co. v. Byrne, IIL, 68 N. E. Rep. 720. 

29. CARRIERS—Dangerous Premises.— Where colored 
persons, transported by railway company to its park, 
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were there assaulted pursuant to conspiracy, of which 
the railway had knowledge and the carrier had given 
them no warning, the carrier held liable for injuries 
sustained.—Indianapolis St. Ry. Co. v. Dawson, Ind., 68 
N. E. Rep. 909. 

30, CARRIERS—Delay in Shipment.—A railway company 
is not liable for injuries to goods from a delay in ship- 
ment which is not unusual.—Choctaw & M. Ry. Co. v. 
Walker, Ark., 76S. W. Rep. 1058. 

31. CARRIERS—Elevator Accident.—Where a passenger 
in an elevator is caught in the door, and the acme 
raised above the floor, and then, through the negligence 
of the operator, lowered in such a manner as to injure 
the passenger, his negligence in attempting to alight is 
no defense.—Luckel vy. Century Bldg. Co., Mo., 76 S. W. 
Rep. 1035. 

32. CARRIERS—Injury to Passenger in Caboose.—One 
standing in the caboose of a moving freight train held 
guilty of negligerice contributory to his injury.—Krumm 
vy. St. Louis, I. M. & S. Ry. Co., Ark., 76S. W. Rep. 1075. 

33. CHAMPERTY AND MAINTENANCE—Mortgage.—Mort- 
gage given to secure a part of the purchase price on 
foreclosure sale of property in adverse possession held 
not within the condemnation of the statute of cham- 
perty.—De Garmo v. Phelps, N. Y., 68 N. E. Rep. 873. 


34. CHARITIES—Action by Illegal Trustees.—Long ac- 
quiescence by managers of a trust fund in the action of 
others claimingto be managers held not to give such 
persons a right to act as managers, and action taken in 
pursurance of their vote is void.—City of Boston v. 
Doyle, Mass., 68 N. E. Rep. 851. 

35. CHATTEL MORTGAGE—Situs of Debt.—The actual 
situs of a Gebt is the place where the debtor does busi- 
ness, and where, under the law, he can be sued or gar- 
nished therefor.—Smead & Powell v. D. W. Chandler & 
Co., Ark., 76S. W. Rep. 1066. 

36. COMMERCE — Sleeping Car Company.—Taxes ex- 
acted from sleeping car company, engaged in both in- 
terstate and intrastate commerce, under a state statute 
making no distinction between such traffic, held void as 
a burden on interstate commerce,—Allen v. Pullman’s 
Palace Car Co., U. 8. S. C., 24 Sup. Ct. Rep. 39. 


37. CONSTITUTIONAL LAW—Care of Insane.—Burns’ Rev. 
St. 1901, § 6990, authorizing justices of the peace to ap- 
point a resident of the county to take charge of and con- 
fine insane persons, held not unconstitutional, as con- 
ferring ministerial powers on a judicial officer.—Board 
of Com’rs of Madison County vy. Moore, Ind., 68 N. E. 
Rep. 905. 

38. CONSTITUTIONAL LAwW—Due Process.—The statute 
authorizing the assessment of the cost of a street im- 
provement by the front-foot rule is not unconstitutional 
asataking of property witlout due process of law.— 
Deane v. Indiana Macadam & Construction Co., Ind., 68 
N. E. Rep. 686. 

39. CONSTITUTIONAL LAW—Due Process.—Laws 1889, p. 
255, ch. 243, amending Code 1883, § 2522, relating to the 
forfeiture of titles vested in grantees of swamp lands on 
their failure to pay delinquent taxes, held in conflict 
with Const. art. 1, § 17, declaring that no person ought to 
be deprived of his property but by the law of the land. — 
Parish v. East Coast Cedar Co., N. Car., 45 S. E. Rep. 768. 

40. CONSTITUTIONAL LAW — Equal Protection. — Equal 
protection of the laws held not denied because sentence 
of two or three persons convicted was for ten years’ im- 
prisonment, while that of the third was for seven years, 
—Howard v. Fleming, U. 8.8. C., 24 Sup. Ct. Rep. 49. 


41. CONSTITUTIONAL LAW—Right to Contract.—Hurd’s 
Rey. St. 1901, p. 141, ch, 6, par. 10, prohibiting the em- 
ployment of aliens on public works, held unconstitu- 
tional, as interfering with the right to contract.—City of 
Chicago v. Hulbert, Ill.,68 N. E. Rep. 786. 

42. CONSTITUTIONAL LAW—Special Legislation. — Act 
May 11, 1901 (Hurd’s Rey. St. 1901, p. 1793), prohibiting 
the sale of cans, boxes, ete. bearing the owner’s regis- 
tered mark, without his written consent, is in contra- 





vention of Const. art. 4, § 22, prohibiting special legisla- 
tion.—Horwich v. Walker-Gordon Laboratory Co., IIl., 
68 N. E. Rep. 938. 

43. CONSTITUTIONAL LAW — Violation of Statute. — 
Where a party is accused of the violation of a statute, 
he is without interest to attack a proviso which is en- 
tirely in the interest of accused parties and leaves Its 
application to their own consent.—State v. Cucullu, La., 
35 So. Rep. 300. 

44. CONTRACTS—Acceptance.—The use by the owner of 
a temporary structure provided by the contractor dur- 
ing the construction of bridge held no evidence of an 
acceptance of the bridge as completed. — Stimson Mill 
Co. v. Les Angeles Traction Co., Cal., 74 Pac. Rep. 357. 

45, CONTRACTS — Agreement Against Public Policy.— 
An agreement on the part of a lessor to protect the 
lessee from the consequences of maintaining a public 
nuisance on the demised premises is void as against pub- 
lic polfey.—Lebanon Carriage & Implement Co. v. Faulk- 
ner, Ky., 76S. W. Rep. 1093. 

46. CONTRACTS—Agreement not to Practice Medicine, 
—A physician having contracted not to practice within 
certain limits, unless compelled to by unforeseen cir- 
cumstances, held not indefinite by reason of the provi- 
sion as tounforeseen circumstances, so as to preclude 
restraint of the violation of the contract in equity.— 
Ryan v. Hamilton, Ill., 68 N. E. Rep. 781. 

47. CONTRAC1S—Failure to Read.—One who executes a 
contract without reading it is bound by its terms, unless 
he shows inability to read, or some fraud on the part of 
the person with whom he was dealing. — Harrison & 
Garrett v. Wilson Lumber Co., Ga., 45 S. EK. Rep. 730. 

48. CONTRACTS—Indefiniteness.—A contract by a phy- 
sician that if he does not get an appointment in hospi- 
tal, “‘or the field is not larger then than now,” he will 
locate elsewhere, held void for indefiniteness. — Teague 
vy. Schaub, N. Car., 45 S. E. Rep. 762. 

49. CONTRACTS—Restraint of Trade. — Contract giving 
to another exclusive right to use and vend patented con- 
struction in specified states, and forbidding use of sim- 
ilar construction, held not in restraint of trade.—Stand- 
ard Fireproofing Co. v. St. Louis Expanded Metal Fire- 
proofing Co., Mo., 768. W. Rep. 1008. 

50. CORPORATIONS — Action Against Stockholders. — 
Where a stockholder of an insolvent corporation pays 
a certain amount on his stock and is relieved from fur- 
ther liability, such relief is a defense in an action for 
contribution only to the extent of the amount credited 
by reason of such payment.—Merrill v. Prescott, Kan., 
74 Pac. Rep. 259. 

51. CORPORATIONS—Exemplary Damages. — The mali- 
cious acts of a state agent of a corporation, in the 
sphere of his business, held to make the company liable 
for exemplary damages. — Western Cottage Piano & 
Organ Co. v. Anderson, Tex., 76 8. W. Rep. 945. 

52. CORPORATIONS—Stockholder’s Liability.—The fact 
that stock certificates recite that the stock is ‘fully paid 
up and nonassessable’’ furnishes no protection to as- 
signees as against corporate creditors. —Garden City 
Sand Co. v. American Refuse Crematory Co., III., 68 N. 
E. Rep. 724. 

53. CORPORATIONS — Ultra Vires. — The president and 
general manager of a corporation has no authority by 
virtue of his office to contract for the application of the 
corporate funds to the use of himseif and his partners 
in a private enterprise in which the corporation has no 
interest.—Leigh v. American Brake-Beam Co., II1., 68 N. 
E. Rep. 713. 

54. CORPORATIONS—Unauthorized Disposition of Prop- 
erty.—An unauthorized disposition of property by the 
president and general manager ofa corporation held not 
open to attack of creditors, but only of the directors and 
stockholders.—Beaman y. Stewart, Colo., 74 Pac. Rep. 
344. 

55. COUNTIES — Labor and Material. — One who fur- 
nishes labor and materials for a public work in good 
faith, but in the absence of a contract required by stat- 
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ute, Can recover their reasonable value from the county. 
—Cass County vy. Sarpy County, Neb., 97 N. W. Rep. 352. 

56. COURTS—Adjourned Term. — An adjourned term of 
court is a mere continuation of the regular term. — Km- 
rich v. Gilbert Mfg. Co., Ala., 35 So. Rep. 322. 

57. CouRTS—Conspiracy to Defraud.— A decision of 
the highest state court that a conspiracy to defraud is a 
crime under the laws of a state concludes the Supreme 
Court of the United States on a habeas corpus by one con- 
victed thereunder.—Howard y. Fleming, U. 8. S. C., 24 
Sup. Ct. Rep. 49. 

58. COURTS—New Trial.—The rule that the supreme 
court will not interfere with the first grant of a new 
trial, unless the verdict was absolutely demanded, ap- 
plies to decisions on certiorari to a justice’s court.—Shir- 
ley v. Swafford, Ga., 45 8S. E. Rep. 122. 

59. CoURTS—Oral Direction to Jury.—An oral direction 
tothe jury as to the form of their verdict is proper, 
though request has been made for written instructions. 
—Peelle v. State, Ind., 68 N. E. Rep. 682. 

60. CoURTS—Writ of Error.—A personal interest is nec- 
essary to entitle one toa writ of error from the United 
States Supreme Court to review the judgment of a state 
court.—Smith v. State of Indiana, U. S. 8. C., 24 Sup. Ct. 
Rep. 51. 

61. CouRTS—Writs of Error. — Action of territorial su- 
preme court on first and second writs of error may be 
revised by the Supreme Court of the United States on 
writ of error, though the lower court considered itself 
bound by its deciston on the first writ of error. — United 
States v. Denver & R.G. R. Co., U. 8. 8. U., 24 Sup. Ct. 
Rep. 338. 

62. COVENANTS—Knowledge of Existing Incumbrance.— 
The right of a vendee to recover on a covenant of war- 
ranty is not affected by knowledge of the existence of 
an incumbrance at the time of conveyance.—Whittern v. 
Krick, Ind., 68 N. E. Rep. 694. 

63. CRIMINAL EVIDENCE—Self- Defense. — On the issue 
of self defense, testimony of a sheriff that in his opin- 
ion a hole in the brim of defendant’s hat was caused by 
a bullet should have been admitted. — Hickey v. State, 
Tex., 76 S. W. Rep. 920. 

64. CRIMINAL EVIDENCE—Witresses Outside of State.— 
Defendant, desiring the testimony of witnesses outside 
the state, should use diligence to get their depositions,— 
Rush v. State, Tex., 76S. W. Rep. 927. 

65. CRIMINAL LAW — Affirmance by Divided Court. — 
Where acriminal case is for decision by a full bench, 
and the justices are evenly divided in opinion, the judg- 
ment is aftirmed by operation of law. — Burns v. State, 
Ga., 45 S. E. Rep. 69%, 

66. CRIMINAL Law—Second Jeopardy. — One convicted 
of shooting at random on a highway held not liable to 
conviction, under Ky. St. 1899, § 1308, of flourishing and 
using adeadly weapon, in view of Bill of Rights, § 13, 
prohibiting second jeopardy for the same offense.—Car- 
man v. Commonwealth, Ky., 768. W. Rep. 1078. 


67, CRIMINAL TRIAL—Concurrent Jurisdiction.—Where 
criminal jurisdiction is concurrent, the court which in 
good faith first begins prosecution obtains jurisdiction.— 
Moren v. Commonwealth, Ky., 768. W. Rep. 1090. 

68. CRiMINAL TRIAL—Duty to Examine Record. — Ab- 
sence of assignment of errors and brief for appellant 
held not to relieve supreme court of duty of examining 
of record.—State v. Horned, Mo., 76 8. W. Rep. 953. 


69. CRIMINAL TRIAL—Inability to Find Witness.—Tes- 
timony of a sheriff that he and his deputies sought in 
two counties, but could not find, a witness called by de- 
fendant was inadmissible.—Johnson vy. State, Tex., 76 8. 
W. Rep. 925. 

70. CRIMINAL LAW—Pleadings.—The refusal to permit 
defendant to file a demurrer, after having entered his 
plea and after the jury isjsworn, is not ground for re- 
versa'.—State v. Gregory, Mo., 76 8. W. Rep. 970. 

71. CRIMINAL TRIAL—Rehearing.—The attention of the 
supreme court may be called for the first time by a m»- 





tion for rehearing to the absence of a judgment on which 
it is authorized to act.—State v. Hesterly, Mo., 76 S. W. 
Rep. 985. 

72. CRIMINAL TRIAL—Venue.—The venue of a criminal 
case may be changed as to two defendants jointly in- 
dicted with ancther, who has not been arrested, with- 
out transferring the case of the latter. — Terry v. State, 
Tex., 76S. W. Rep. 928. 

72. DAMAGES—Excessiveness of Verdict. — A verdict of 
$8,000 for the loss of the right forearm will not be set 
aside as excessive. — Henderson v. Kansas City, Mo., 76 
S. W. Rep. 1045. 

74. DEATH — Beneficiaries. — Mere relationship of de- 
cedent’s parents to him, in the absence of proof of any 
pecuniary benefit to be derived from his continued ex- 
istence, held insufficient to justify a recovery in their 
favor for his death.—Standard Light & Power Co. v. 
Munsey, Tex , 768. W. Rep. 931. 


75. DEEDs—Consideration.—Receipt of certain money 
from his wife by a husband prior to married woman’s 
act held to create no legal obligation to repay, out of 
which a moral obligation sufficient to support a deed to 
the wife could arise.—Strayer v. Dickerson, Ill ,68 N. E. 
Rep. 767. 

76. DESCENT AND DISTRIBUTION—Equity Jurisdiction.— 
Equity may, after the estate of a surety is finally closed, 
decree satisfaction of his bond out of his real estate in 
possession of his heirs.—Hall v. Cole, Ark., 768. W. Rep. 
1076. 


77. ELECTRICITY—Injury to Employee. — Where there 
was evidence that two electric companies jointly using 
the same poles had consolidated, one of them was bound 
to exercise ordinary care to prevent injury to the em- 
ployees of the other while reconstructing its wires there- 
on.— Dallas Electric Co. v. Mitchell, Tex., 76 S. W. Rep. 
985. 
78. ELECTRICITY—Negligence. — Failure of decedent’s 
employer to turn on the electric current from a nonin- 
sulated wire of defendant held not such an intervening 
cause as would relieve defendant from liability for the 
decedent’s death from electricity communicated from 
such wire.—Standard Light & Power Co. v. Munsey, Tex., 
768. W. Rep. 931. 

79. EQuITty—Pleading.—Pleas of res judicata and limi- 
tations are not presented to the court by a motion to 
strike an amended cross bill from the files.—Jackson v. 
Lemler, Miss., 35 So. Rep. 306. 


80. EVIDENCE—Hearsay .—Where a witness was asked, 
*‘Didn’t you say that was a sporting house?” his answer, 
“It had the reputation of being one,” should be excluded 
on motion as not responsive and as hearsay.—Ramsey v. 
Smith, Ala., 35 So. Rep. 325. 

81. EVIDENCE—Judicial Notice.—A court in chancery 
will not take judicial notice of an old judgment in pro 
bate court in determining whether an action on an ad- 
ministrator’s bond is barred by limitations.—Hall v. Cole, 
Ark., 76 8. W. Rep. 1076. 

82. EVIDENCE—Judicial Notice.—The court will take 
judicial notice that a shipment from a certain point to 
another on a certain railroad is not in the same direc- 
tion, but in an opposite direction, from a shipment from 
that point to a point in the opposite direction.—McGrew 
v. Missouri Pac. Ry. Co., Mo., 76 8S. W. Rep. 995. 


8&3. EVIDENCE—Records of Other State.—Copies of or- 
ders and proceedings of afederal courtin another state 
are inadmissible in evidence, unless certified in accord- 
ance with the laws of the United States.—A. Lehmann & 
Co. v. Rivers, La., 35 So. Rep. 296. 


84. EXCEPTIONS, BILL OF—Omission of Clerk.—The ap- 
pellant will not be charged with an omission of the clerk 
to place on his minutes an entry showing the filing of 
the bill of exceptions.—Woltemahr v. Doye, Mo., 76 8. W. 
Rep. 1053. 

85. EXECUTION—Levy on Land.—A levy on land located 
in another county than thatin which the judgment was 
obtained may be made without docketing a transcript of 
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the judgment in the county where the land lay.—Evans 
v. Aldridge, N. Car., 45S. EK. Rep. 772. 

86. EXECUTORS AND ADMINISTRATORS—Caveat Emptor. 
—The rule of caveat emptor applies to mortgagees of prop- 
erty from executors.—Neary vy. Neary, Neb., 97 N. W. 
Rep. 302. 

87. EXECUTORS AND ADMINISTRATORS — Collection oj 
Assets.—Payment of deposit to administrator of deposi- 

. tor appointed in a foreign state held good as against ad- 

.ministrator in the state, of whose appointment the bank 

.had no notice.—Maas v. German Sav. Bank, N. Y., 68 N. 
KE. Rep. 658. 

88. EXECUTORS AND ADMINISTRATORS — Gifts Inter 
Vivos.—In the absence of fraud,a widow held not en 
titled to vacate a gift inter vivos by her husband to his 
son,on the ground that there was not sufficient other 
property to pay her allowance.— Burge vy. Burge’s Admr., 
Ky., 76S. W. Rep. 873. 

89. EXECUTORS AND ADMINISTRATORS—Limitations.— 
Limitations do not begin to run against an action on an 
administrator’s bond till there is a final judgment in pro- 
bate court which is violated by the administrator.—Hall 
v. Cole, Ark., 76 8. W. Rep. 1076. 

90. EXECUTORS AND ADMINISTRATORS — Sale to Pay 
Debts.—In suit by creditors to compel executor to sell 
real estate to pay debts, failure to legally serve nonresi- 
dent devisee with process held fatal to judgment.— Holly 
vy. Gibbons, N. Y., 68 N. E. Rep. 889. 

91. FRAUDS, STATUTE OF —Performance Within Year.—A 
parol leasing, to take effect on the day following and to 
continue for one year from such day, was void under the 

- statute of frauds.—Brosius v. Evans, Minn., 97 N. W- 
Rep. 373. 

92, FRAUDULENT CONVEYANCES — Consideration. — A 
prior debt is a sufticient consideration to constitute one a 
dona fide purchaser.—Beaman y. Stewart, Colo., 74 Pac- 
Rep. 344. 

93, FRAUDULENT CONVEYANCES — Voluntary Convey- 
ance.—A voluntary conveyance to prevent an attach- 
ment held voidable, notwithstanding ignorance on the 
part of the grantee of the fraudulent intent.—Gray v- 
Chase, Mass., 68 N. E. Rep. 676. 

94. GIFTS—Delivery.—Where a note given by a son to 
his father was not delivered to the son during the father’s 
lifetime, there was no gift of the note to the son.—Burge 

vv. Burge’s Adinr., Ky.,.76 8. W. Rep. 873. 

95. GUARANTY—Acceptance.—Contract of guaranty held 
complete on acceptance by guarantor, without notice by 
guarantee of acceptance.—Stewart, Gwynne & Co. v 
Sharp County Bank, Ark., 768. W. Rep. 1064. 

96. GUARDIAN AND WARD—Authority to Discount Notes’ 
—Where a guardian had no authority to discount ven- 
dor’s lien notes to the maker, such discount did not re- 
lieve the latter from liability, nor the land from the lien. 
—Brown vy. Fidelity & Deposit Co. of Maryland, Tex., 76 
S. W. Rep. 944. 

97. HABEAS CoRPUS—Indictment.—W hether an indict- 
ment in a state court sufficiently charged an offense held 
not open to inquiry on habeas corpus to inquire into a de- 
tention under a conviction thereunder.—Howard Vv. Flem- 
ing, U. S. S. C., 24 Sup. Ct. Rep. 49. 

98. HIGHWAYS—Law of the Road. — Where vehicles 
meet on the same side ofa broad road, the law of the 
road requires each of them to turn to the right.—Wright 
v. Fleischman, 85 N. Y. Supp. 62 

99. HOMESTEAD—Abandonment.—Homestead on wife’s 
land held abandoned by removal to home on husband’s 
iands without intention to .return.—Wilmoth vy. Gossett, 
Ark., 76 S. W. Rep. 1073. 

100. HOMESTEAD—Rights of Legal Owner.—Allotment 
of land held adversely by a widow’s husband asa part of 
her homestead he d to confer no title on her, nor to af- 
fect the rights of the legal owner.—Atwell v. Shook, N. 
Car., 45 5. E. Rep. 777. 

101. HOMICIDE— Degree of Crime.—Fact that decedent, 
a white man, was pursuing a negro girl, held not suftici- 





ent provocation to accused, a negro, but unrelated to the 
girl, to reduce his offense in killing decedent to murder 
in tee second degree.—State v. Gregory, Mo., 76 S. W. 
Rep. 970. 

102. HoMIcIDE—Evidence.— Testimony of defendant, 
borrowing a pistol several months before the homicide 
and then making a threat against deceased, held admis- 
sible.—Rush v. State, Tex., 768. W. Rep. 27. 


103. HOMICIDE—Evidence.—On a trial for murder, evi- 
dence that decedent had been a witness against defend- 
ant in another homicide case was admissible, where it 
appeared that defendant knew that fact.—Terry Vv. State, 
Tex., 76S. W. Rep. 928. 

104. HUSBAND AND WIFE—Joint Note.—A husband held 
not presumed to have authority to bind his wife, as well 
as himself, by assurance to purchaser of their joint note 
that there was no defense to it.—Hays v. Walker, Ky., 76 
S. W. Rep. 1099. 

105. INDICTMENT—Burglary.—Allegation and proof of 
ownership of building alleged to have been burglarized 
held necessary to constitute a valid charge of the of- 
fense of burglary.—State v. Horned, Mo., 76S. W. Rep. 
953. 

106. INFANTS—Life Insurance.—A contract of life insur- 
ance is not a necessary, or a contract which, as a matter 
of law, is benefictal or binding on an infant.—Simpson vy. 
Prudential Ins. Co., Mass., 68 N. E. Rep. 673. 

107. INJUNCTION — Nontransferable Tickets. — Injunc- 
tion to restrain sales of nontransferable round-trip tick- 
ets by railroud ticket brokers denied:—New York Cent. & 
H. RB. R. Co. v. Reeves, 85 N. Y. Supp. 28. 


108. INJUNCTION—Probate Court. — Equity will grant 
relief against an order of the probate court directing the 
sale of certuin real estate, when the order was obtained 
by fraud and without notice to the aggrieved party.— 
Demaris Vv. Barker, Wash., 74 Pac. Rep. 312. 


109, INJUNCTION—Trespass.—Reyvy. St. 1892, § 1469, giving 
the right to enjoin trespass to realty toone owning tim- 
bered lands, does not confer such right to one claiming 
to own only the turpentine in the trees, with the privil- 
ege of cutting, boxing, and scraping the trees.—McDon- 
ald v. Padgett, Fla., 35 So. Rep. 336. 

110. INTOXICATING LIQUCRS—lllegal Sale.—Party en- 
gaging with others in the purchase and distribution with 
others in the purchase and distribution of a quantity of 
liquor held not guilty of selling liquor in quantities less 
than tive gallons —Wilson v. Commonwealth, Ky.,76 S. 
W. Rep. 1077. 

111. INTOXICATING LIQUORS—Medicinal Purposes.—A 
sale of whisky mixed with gum guiacum for medicinal 
purposes held not unlawful.—Parker vy. State, Ind., 68 
N. KE. Rep. 912. 

112, INTOXICATING LIQUORS — Sale by Druggist. —In 
view of Code, § 3137, druggist held not liable for act of 
clerk in illegally selling intoxicating liquors, contrary 
to druggist’s orders and without his knowledge.—State 
v. Neal, N. Car., 45 S. E. Kep. 756. 

113. JUDGMENT—Collateral Attack.—A voluntary gran- 
tee with knowledge of the facts held not to have the 
right to attack collaterally a judgment against the gran- 
tor.—Johnson y. Stebbins-Thompson Realty Co., Mo., 76 
S. W. Rep. 1021. ‘ 

114. JUDGMENT—Dissmissal Without Prejudice.—A dis- 
migsal of a suit without prejudice leaves the whole sub- 
ject of litigation open to another suit.—Newberry v. Ruf- 
fin, Va., 45S. E. Rep. 733. 

115. JUDGMENT—Opening Default.—A defendant against 
whom a default judgment has been taken is not entitled 
to have the detault opened and judgment set aside 
merely because he has a meritorious defense, if his fail- 
ure to assert it was not due to excusable neglect.—Cs- 
born vy. Leach, N. Car., 45 8. E. Rep. 783. 

116. JUDGMENT—Res Judicata.—Order made by acourt 
after remand on appeal in proceedings for the contirma- 
tion of a special assessment, held not a final judgment, 
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rendering the question of the liability of property hold- 
ers res judicata.—City of Chicago v. Hulburt, Ill., 68 N. E. 
Rep. 786. 

117. JUSTICES OF THE PEACE—Question of Law.—The 
ruling by a magistrate as to the proper mode of defense 
in a suit in a justice’s court involves only a question in 
law, and certiorari is the proper remedy.—Caudell v. 
Southern Ry. Co., Ga., 45S. E. Rep. 712. 

118. LANDLORD AND TENANT—ACction for Rent.—Though 
a tenant may abandon the premises before the expira- 
tion of his term, the landlord has no right of action for 
the rent until it fallsdue under the contract.—Nicholes 
y. Swift, Ga., 45 S. E. Rep. 708. 

119. LARCENY—What Constitutes.—Taking instigated 
by prosecuting witness’ agent for purpose of entrapping 
taker and receiver held not larceny.—State v. Waghalter, 
Mo., 768. W. Rep. 1028. 

120. LIFE INSURANCE—Contract by Infant.— Life in- 
surance company held not entitled to retain expense to 
it of carrying insurance, on rescission of contract of in- 
surance by an infant.—Simpson v. Prudential Ins. Co., 
Mass., 68 N. E. Rep. 673. 

121. LIFE INSURANCE—Payment of Premium.—Where 
an insurance agent agrees with the insured to make the 
payment falling due on the policy for the insured for a 
specified time, in making such payments the agent acts 
on behalf of the assured.—Parker v. Knights Templars’ 
& Masons’ Life Indemnity Co., Neb., 97 N. W. Rep. 281. 

122. LIMITATION OF ACTIONS—Bona Fide Purchaser.— 
The two-year statute of limitations in favor of a bona fide 
purchaser without notice of any defect in a process or 
decree requires an actual payment of the purchase 
money by such purchaser.—Gibson y. Currier, Miss., 35 
So. Rep. 315. 

123. LIMITATION OF ACTIONS — Non-residence. — The 
non-residence of parties to a mortgage heid not to stop 
the running of the limitations (Acts 1885, p. 49, ch. 9) 
against it.—Christian v. John, Tenn., 76 8. W. Rep. 906. 

124. MASTER AND SERVANT—Capacity to be Sued.— 
Where bondholders of an electric company were sued as 
such, the fact that they answered as bondholders did not 
justify the rendition of a judgment against them under 
such appellation.—Standard Light & Power Co. v. Mun- 
sey, Tex., 76 8S. W. Rep. 931. 

125. MASTER AND SERVANT—Defective Appliances.— 
Where a servant is directed by the master to use a cer- 
tain scaffolding, itis notincumbent on the servant to in- 
spect it.—EKhlen v. O’Donnell, III., 68 N. E. Rep. 766. 

126. MASTER AND SERVANT—Ratification of Servant’s 
Tort.—Retention of the servant in the employ of a mas- 
ter after notice to the principal of a tort committed by a 
servant is evidence of the ratification of the act by the 
principal, but the information to the principal must be 
full and complete.—Cobb v. Simon, Wis.,97 N. W. Rep. 
276. 

127. MASTER AND SERVANT—Temporary Staging.—Only 
duty of master to workmen on temporary staging, 
planks of which are chosen by fellows,is to furnish 
competent workmen and cnough safe planks —Thump- 
son v. City of Worcester, Mass., 68 N. E. Rep. 883. 

128. MONOPOLIES—Implied Contract.—An implied con 
tract that the city will not, for 20 years, enter into the 
commercial electric light business, held not to arise 
from a municipal grant of the right to erect and main- 
tain an electric light plant for that period.—City of Jop- 
Jin v. Southwest Missouri Light Co., U. 8. S. C., 24 Sup. 
Ct. Rep. 43. 

129. MORTGAGES—Action for Possession. —Where the 
debt secured by a deed of trust has not been paid, and 
the purchaser at a sale by the trustee is holding under 
the trustee or deed of trust, an action for the possession 
of the land cannot be manntained till the debt is paid.— 
Daniel v. Garner, Ark., 76S. W. Rep. 1063. 

130. MORTGAGES—Delticiency Judgment.—Where, in a 
suit to foreclose a trust deed by one holding it and the 
note secured thereby as collateral security for a loan, 





Plaintiff failed to recover the amount claimed to be due 
he could ask for a judgment on the note.—Bouton vy. 
Cameron, II]., 68 N. E. Rep. 800. 

131. MORTGAGES—Limitations.—Where an action on a 
note is within 10 years from the date of the last payment 
indorsed thereon, it is not barred.—Woltemahr v. Doye, 
Mo., 76S. W. Rep. 1053. 

132. MORTGAGES — Redemption. — A redemption from 
the sale of land under a first mortgage by one of several 
decree creditors held to inure to his own benefit alone, 
—Morava v. Bonner, II1., 68 N. E. Rep. 707. 

133. MUNICIPAL CORPORATIONS—Compensation.—Abut- 
ting owner, constructing vault under sidewalk with 
consent of proper authorities, held authorized to repair 
the same without further compensation to city.—De- 
shong v. City of New York, N. Y., 68 N. E. Rep. 880. 

134. MUNICIPAL CORPORATIONS— Defective Streets,— 
It is not negligence per se to use a street known to be 
dangerous.—City of Charlottesville v. Stratton’s Adim’r, 
Va., 45 8. E. Rep. 787. 

135. MUNICIPAL CORPORATIONS—Mistake by City Sur- 
veyor.—City held not liable in damages to contractor 
caused by mistake of city surveyor in fixing grades of 
avenues.—Decker yv. City of New York, N. Y.,68 N. E. 
Rep. 855. . 

136. MUNICIPAL CORPORATIONS — Negligent Mainte- 
nance of Property.—Municipal corporation held exempt 
from lability tor damages for personal injuries sus- 
tained by negligence in maintenance of real estate 
owned by it, which is used for public school purposes,— 
Ernst v. City of West Covington, Ky., 768. W. Rep. 1089. 

137. MUNICIPAL CORPORATIONS—Street Improvements. 
—In a street improvement ordinance, mere inaccuracies 
in the description of the proposed improvement did not 
render the ordinance void, but merely defective.—City 
of Chicago v. Hulburt, [l.,68 N. E. Rep. 786. 

188. MUNICIPAL CORPORATIONS—Validity of Statute.— 
The statute relative to street improvements in towns 
and cities is not unconstitutional, for the reason that no 
right of appeal was given in the case of towns, while 
such right is given in cities.—Deane v. Indiana Macadam 
& Construction Co., Ind., 68 N. E. Rep. 686. 

139. MUNICIPAL CORPORATIONS — Water Supply.— A 
city, having received water furnished pursuant to a con- 
tract with the waler company, cannot defeat a recovery 
of rentals because the facilities for supplying water to 
some of its inhabitants were insuflficient.—Joplin Water 
Works Co. v. City of Joplin, Mo., 768. W. Rep. 960. 

140. NEGLIGENCE—Management of Premises. — Con- 
struction company, jointly occupying grounds with 
manufacturing company, for which it is altering build- 
ing, held under obligation to use reasonable care to pre- 
vent injury to manufacturing company’s employee.— 
Gile v. J. W. Bishop & Co., Mass., 68 N. E. Rep. 887. 

141. PATENTS—Exclusive Use.— Licensee under a con- 
tract for exclusive use of specified patented construc- 
tion, who had agreed not to use a similar construction 
held liable for breach of such agreement. —Standard 
Fire Proofing Co. v. St. Louis Expanded Metal Fire 
Proofing Co., Mo., 768. W. Rep. 1008. 

142. PRINCIPAL AND AGENT—Notice to Agent.—Notice 
to an agent, authorized to purchase land, of the rights of 
another on such land, is notice to the principal.—Schreck- 
hise v. Wiseman, Va., 45S. E. Rep. 745. 

143. PRINCIPAL AND SURETY—Contributionu from Co- 
Sureties.—Where a surety pays offa judgment against 
his principal with the latter’s money, he has no right to 
control the execution to obtain contribution from his 
co-sureties.—Linder v. Snow, Ga., 458. E. Rep. 732. 


144. PUBLIC LANDS—Payment of Rent.—The commis- 
sioner of the general land office has no authority to re 
ceive less than a year’s rent on the lease of school lands 
—Sherrod vy. Terrell, Tex., 76S. W. Rep. 916. 

145. PUBLIC LANDS — Trover Against Railroad. — In 
trover by the United States against a railroad company 
for vaiue of timber cut on the public domain, burden of 
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proving the purpose for which it was taken by a lumber 
company, acting as agent of arailroad company, rests 
on the railroad company.—United States v. Denver & R, 
G. R. Co., U. 8. 8. C., 24 Sup. Ct. Rep. 33. 


146. RAILROADS—Accident at Crossing. —It is negli- 
gence, which will defeat recovery for injuries at a cross- 
ing, for a traveler to undertake to cross where the at- 
mosphere is clouded by steam and smoke, without wait- 
ing for the atmosphere to clear.—Baltimore & O. R. Co. 
v. McClellan, Ohio, 68 N. E. Rep. 816. 


147. RAILROADS—Sparks from Engine.—A railway com- 
pany held not liable for a fire set by sparks emitted from 
its engine, where its engine was furnished with a profer 
spark arrester and was properly managed by the engin- 
eer.—Louisville & N. R. Co. vy. Sullivan Timber Co., Ala. 
35 So. Rep. 327. 

148. REFORMATION OF INSTRUMENTS—Notes —In suit 
to recover notes given by trustees, and which bound them 
personally, the fact that the trust fund had been dis- 
posed of by the trustees was no objection to reformation 
to bind the estate.—Richmond v. Ogden St. Ry. Co., 
Oreg., 74 Pac. Rep. 333. 

149. RELEASE—Jeint Obligors.—An oral release of two 
out of three joint obligors, upon payment of their pro- 
portion of the debt after maturity, held invalid.—Muller 
v. Fox, Tenn., 76S. W. Rep. 893. 

150. RELIGIOUS SOCIETIES—Dismissal of Pastor.—Con- 
gregation of Baptist Church held authorized to dismiss 
pastor without notice or trial at a regular business meet- 
ing.—Morris Street Baptist Church v. Dart, S. Car., 458, 
E. Rep. 753. ; 

151. SPECIFIC PERFORMANCE—Paving Street.—Specific 
performance of a contract with a street railway company 
to pave a street cannot be granted in a suit to which 
the city is not a party.—Farson v. Fogg, Ill., 68 N. E. 
Rep. 755. 

152. STATUTES—Special Legislation.—An act is not ob- 
noxious to the constitutional inhibition against special 
legislation if the subject with which it deals is special in 
its nature.—Weston v. Ryan, Neb., 97 N. W. Rep. 347. 

153, STIPULATIONS—Judgment to Abide Other Action.— 
A stipulation to abide by the judgment in a certain other 
action held not a waiver of objection to the complaint 
as not stating a cause of action.—Pacific Pav. Co. v. 
Vizelich, Cal., 74 Pac. Rep. 352. 

154. STREET RAILROADS — Collision With Vehicle. — 
Where the motorman observed that plaintiff did not 
give any attention to his car, it was erroneous to instruct 
that he had the right to assume plaintiff’s vehicle would 
be stopped when it came to the track. — Holden v. Mis- 
souri R. Co., Mo.,76 S. W. Rep. 973. 

155. STREET RAILROADS—Contract to Pave Street. — A 
contract with a street railway company to pave a street 
fora consideration inuring to the benefit of abutting 
owners is ultra vires.—Farson v. Fogg, Ill., 68 N. E. Rep. 
755. 

156. STREET RAILROADS—Value of Lands. — Difference 
between market value of land with street car service 
and such value without operation of cars, and with no 
expectation that they will run in the future, held too 
uncertain as a measure of damages for breach by a 
street railway company of its contract to run cars over 
an extension of its road. — Eckington & S. H. Ry. Co. v. 
McDevitt, U. 8. S.C., 24 Sup. Ct. Rep. 36. 


157. SUBROGATION — Sureties om Guardian’s Bond. — 
An ex-guardian surety, having been subrogated to the 
rights of the succeeding guardian in an action against 
his principal and several defendants primarily liable 
for such ex-guardian’s misappropriations, held entitled 
to continue such action against the defendants primar- 
ily liable.—Brown v. Fidelity & Deposit Co. of Maryland, 
Tex., 76S. W. Rep. 944. 

158. TAXATION ~ Equalization Board. — Judgment of 
state board of equalization of Missouri, laying a special 
tax on corporations, held final. — State of Missouri v. 
Dockery, U. 8. 8. C., 24 Sup. Ot. Rep. 53. 





159. TAXATION—Tax Deed.—In the absence of a tender 
of taxes and interest before suit brought to set asidea 
tax deed, defendant cannot be made liable for costs.— 
—South Chicago Brewing Co. v. Taylor, Ill, 68 N. E. 
Rep. 782. 

160. TAXATION—Tax Lien.—A couuty cannot foreclose 
a tax lien without a sale first made by the county treas- 
urer and a certificate issued thereon. — Valley County vy. 
Milford, Neb., 97 N. W. Rep. 310. 


161. TELEGRAPHS AND TELEPHONES: Agent of Ad- 
dressee.—Where a principal directed his agent to ad 
dress messages to him, in care of a certain firm, he had 
the power to authorize another to receive and forward 
messages.— Western Union Tel. Co. v. Barefoot, Tex., 76 
S. W. Rep. 914. 

162. TRADE MARKS AND TRADE NAMES—Police Power.— 
Act May 11, 1901 (Hurd’s Rev. St. 1901, p. 1793) prohibit- 
ing the sale of cans, boxes, etc., bearing the owner’s 
registered mark, without his written consent, does not 
come within the police power of the state. — Horwich v. 
Walker-Gordon Laboratory Co., Ill., 68 N. E. Rep. 938. 


163. TrustTs—Rights of Live Tenant.— Stock dividends 
belong to the corpus of an estate devised to trustees, 
with direction to pay the net income to the w dow, and 
ure not payable to her as income.—VeKoven v. DeKoven, 
Ill., 68 N. E. Rep. 930. 

164. VENDOR AND PURCHASER—Rescission. — The right 
of one to rescission of a deed for fraudulent representa- 
tions of the purchasing agent held not affected by the 
legal title having been held for him by another.—Thomp- 
son v. Barry, Mass., 68 N. E. Rep. 674. 

165. WATERS AND WATER COURSES — Irrigation, — A 
prior appropriator of water for irrigation purposes held 
entitled to divert and use a sufficient quantity to irri- 
gate his tillable land.—Glaze v. Frost, Oreg., 74 Pac. Rep. 
336. 

166. WATERS AND WATER COURSES — Measure of Dam- 
ages.—The measure of damages for the flooding of 
plaintiff's land by a railroad embankment, which could 
be relieved by the building of a culvert, is the injury 
actually occasioned to the date of the suit, and not the 
difference between the market value of the property be- 
fore and after the erection of the embankment. — At- 
lanta, K. & N. Ry. Co. v. Higdon, Tenn.,76 S. W. Rep. 896. 


167. WILLS—Attachment.—An attachment was levied 
on the interest of a son of the decedent in lands in the 
hands of the executor as the property of the son, and 
under the will the title vested in the executor was void. 
—Harris v. Kittle, Ga., 45 8. E. Rep. 729. 


168. WILLS—Construetion.—W here land was devised to 
A and her children for life, remainder to her grand- 
children, the fee, on testator’s death on default of grand 
children, vested in his heirs, to the use of grandchildren 
subsequently to be born.—Holton v. Jones, N. Car., 45 
S. E. Rep. 765. 

169. WITNESSES—Claim Against Estate. — The officers 
of a corporation are competent witnesses to prove 
waiver by the deceased administrator of demand on its 
claim.—Cox v. Higginbotham’s Adm’r, Ky., 76 8S. W. Rep. 
1079. 

170. WITNESSES — Credits on Note. — A third person, 
who entered credits on a note presented for allowance 
against the estate of a decedent at the instance of claim- 
ant, held competent to testify thereto.— Woltemahr v. 
Doye, Mo., 768. W. Rep. 1053. 


171. WITNESSES—Cross Examination. — The court did 
not abuse its discretion by permitting a witness called 
by defendant to be asked on cross-examination in re- 
spect to her child being born out of wedlock. — State v. 
Boyd, Mo.,76 S. W. Rep. 979. 

172. WORK AND LABOR — Part Performance. — Where 
one undertakes to saw all the lumber that another may 
furnish, an obligation arises on the part of the person 
furnishing the timber to pay for that actually sawed.— 
Harrison & Garrett vy. Wilson Lumber Co., Ga., 45S. E. 
Rep. 730. 
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